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L3I NOI PAU

Trong xu thé toan cdu héa dién ra s6i dong khdp hanh tinh, nén
kinh t& Viét Nam dang tung budc hgi nhdp vdi nén kinh t& khu vuc
va thé gidi, thi ngogi thuong trd thanh hoat déng khong thé thiéu
cuia cde doanth nghiép.

Mutn hoat déng ngoai thuong c6 hi¢u qud thi cdc doanh nghiép
can c6 chuyén gia gidi nghiép vu ngogi thuong. Chinh vi vdy, mot
trong nhilng mén hoc chinh cia chuyén ngc?nh Ngoai thuong la
“Kij thudt ngoai thuong” — mén hoc cung cdp cho sinh vién nhiing
kién thitc co bdn vé nghiép vu ngogi thuong, gitip ho co thé trd
thanh nhiing nha qudn tri ngogi thuong gioi sau nay.

PE phuc vu cho viéc gidng day mén hoc theo phuong phdp mdi,
tién tién, chung t6i dé bién soan cubn sdch “Ky thudt ngoai
thuong”, sdt véi ngi dung cua mon hoc, nhdm cung cdp cho sinh
vién mot cdch hé thong, khoa hoc, day du va-chi tiét cdc kién thic
vé ki thudt ngogi thuong.

Cubn sdch dugc xudt bdn [in ddu tién vdo ndm 1992 va da duoc
sula d6i, b6 sung, tdi bdn nhiéu lin, dé phuc vu ban doc ngdy mot
16 hon. Thdng 7 ndm 1999, cudn sdch da dugc Hoi dong Khoa hoc
cia Truong Pai hoc Kinh t€ thong qua va cong nhdn ld gido trinh
chufin d& phuc vu cho gidng day Ky thudt Ngogi thuong trong
truong.

Lin xudt bdn ndy cudn sich c6 12 chuong chinh, chia thanh 4
phan:

Phin I: Nhiing kién thiic co bdn d& dam phdn, kj két va td chifc
thuc hién hop dbng ngogi thuong.

Phén II: Ki thudt dam phdn hgp dong ngoai thuong.

Phdn III: Hop dong ngogi thuong.

Phiin IV: T6 chitc thuc hién hop dong ngoai thuong



Ngodi ra con c6 Chuong md déu va Phadn phu luc.

Cuén sdch khong chi gidp ich cho sinh vién dai hoc, cao hoc
chuyén nganh Ngogi thuong vd cdc. chuyén nganh khdc: Kinh
doanh quéc t&, Thuong mai, Marketing, Qudn tri kinh doanh, Ké
todn, trong viéc nghién ctiu cdc mon hoc “Ky thudt ngogi thuong”,
“Qudn tri Ngogi thuong” ma con 1 tai liéu tham khdo b6 ich cho
cdc doanh nghiép.

Tur khi duoc cong nhdn la gido trinh chudn cila nha trudng, cudn
sdch da duoc sta déi, b6 sung, tdi bdn 5 lan. Trong [an tdi bdn thi
ndm ndy, gido trink tiép tuc dugc cdp nhat, b6 sung nhiing kién
thuic mdi, sita d6i cd vé mdt ngi dung ldn hinh thifc dé phuc vu ban
doc t6t hon. Chung t6i rét mong nhdn dugc sy dong gép chan
thanh cda quy doc gid d& gido trinh ndy ngdy cdng hoan thién hon

nua.
Xin trén trong cdm on!

PGS. TS. POAN THI HONG VAN
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CHUONG MG DAU

1. ¥ nghia ciia mén hoe “KY THUAT NGOAI THUONG ”.
Thé k§ 21 da dén véi ching ta cing Xu thé toan ciu hoéa dang dién ra
sdi dong khidp hanh tinh, cdc quéc gia trén the gidi dang dén chuyén
sang nén kinh 1€ tri thic. D& hoa nhap véi xu thé chung do, Vigt Nam
dang tich cyc chudn bi dé gia nhap WTO (TG chife Thuong mai thé
gidi). Vao WTO chiing ta khong chi dat duge 1¢i ich thudn tdy vé mat
kinh t&, ma con mang lai mdt 1¢i ich chi#n ludc 1au dai, st phén vinh
cho d4t nuéc va dim bdo nén hoa binh, 8n dinh viing bén. Pong thai,
vio WTO chiing ta phdi chép nban vudt qua muén van khé khan, thi
thach, nhung néu khong vao (hodc khéng dugc vao) ching ta s& phéi &
trong canh tut hau, t8i taim, ban han. Ching ta khong chap nhan tut hiu,
lich st hao hing ctia cha 6ng, tuong lai mudn ddi ciia con chédu cling
khong cho phép chung ta tut hju. Vi vdy, chi cdn mét con dudng duy
nhat: chip nhan “cude choi”, vugt moi khé khin d€ gia nhap WTO!
M0t trong nhitng khé Khan 16n phai vugt qua 12 phdi ndm vitng “ludt
choi”.

“Mubn choi diing diéu. Hay hoc luat choi”.
Mu6n 1am Ngoai thuong gidi, thi phii ndm vimg K§ thudt Ngoai thuong.
Chinh vi vdy, “K§ thudt Ngoai thugng” 12 mdt modn hoc chinh cua
chuyén nganh Ngoai thuong.

2. Muc dich ctia mon hec.
Mon hoc ¢6 cdc myc dich:
% Cung cip cho sinh vién mot cdch c6 hé thong, khoa hoc, diy dd
vA chi i€t nhitmg kién thifc co bdn v& k¥ thudt ngoai thuong, nhur:
¢ Ky thuit dam phén hdp ddng ngoai thuong.
e K§ thudt soan thio hdp dbng ngoai thuong.
e Chch t§ chic thyc hién cdc hop dbng ngoai thuong.
Gidip sinh vién ¢ khé ning xiy dung va & chic thye hién tot céc
thirong va ngoai thuong. :
& Hudng dén sinh vién ti€p cén thuc t€ hoat dong ngoai thudng cla
44t nudc, bigt van dung nhimg kién thic da hoc d€ phéan tich, dinh
gis thyc t&, xit 1y 1t cdc tinh hudng thyc t&€ datra.
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3. Phuong phdp nghién citu mén hec.
P& nghién ciu mdn hoc dat két qué tot, sinh vién cén vén dung téng
hdp cdc phuong phép sau: '

e Nghe giang vién/ cdc chuyén gia ngoai thuong, luit, hdi quan...
gidng gidi nhiing van dé 1y ludn cd bén cia mdn hoc, nghe mot
cdch chi ddng, tich cyc.

o Tu nghién cifu cédc tai li€u theo hudng din clia gidng vién.

e Lam bai tip md phdng trén 18p/ trén mdy vi tinh.

e Tién hanh thuy&t trinh, thio ludn cdc vén d€ da nghién cifu.

e Di fim hidu , diéu tra, khdo sat thyc t&, st dung thanh thao phin
mém SPSS (ho#c cdc phin mém c6 cong dung tuong tu) dé xt&
Iy s liéu, phan tich, ddnh gid, dic rit kinh nghiém.

e Xifly cdc tinh hudng thyc t€ dat ra.

4. Noi dung mén hoc.
P& thyc hién muc dich néu trén, mon hoc ¢6 12 chudng dugc chia 1am 4
phén:

Phin I: Nhitng ki€n thic cd ban d€ dam phdn, ky k&t va t8 chiic
thyrc hién hgp déng ngoai thuong.

Chuong I: Incoterms.

Chuong II: Céc phuong thic thanh todn qudc t€ chi yéu.

Phin II: K¥ thust dam phan hgp dong ngoai thudng.
Chuong III: Nhitng van dé Iy ludn cd bén vé dam phién.
Chuong IV: Qud trinh dam phén hdp déng ngoai thuong.
Chuong V: K§ thuit dam phédn hdp d8ng ngoai thuong.

Phin IIT: Hgp d6ng ngoai thucng.

Chuong VI: Hgp ddng mua ban hang héa quéc t€.
Chuong VIIL: Hop dbng gia cong quéc t&.

Chudng VIIL: Hgp déng chuyén giao cong nghé.

Phin IV: T8 chifc thite hién hgp ddng ngoai thuong.
Chuong 1X: Thic hién hgp ddng xuét khiu, nhip khiu.
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Chuong X: Nhitng chitng tif thudng sif dung trong kinh doanh xuit, nhdp
khiu.

Chuong XI: Nghiép vu hai quan.

Chutdng X1I: C4c tranh chdp, bét déng trong hoat ddng ngoai thdng va
céch gidi quyét.

Ngoii ra ¢on ¢6 phan phu luc.



PHANI

NHIUNG KIEN THUC €O BAN
BE PAM PHAN, KY KET VA
1O cHUC THUC HIEN
HOD DPONG NGOAT THUONG
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CHUONG | -
INCOTERMS
(lNTERNATlONAL COMMERCIAL TERMS -

L3

cAC DIEU KIEN THUONG MAI audc TE)

Ban khong thé dam phdn, soan thao va ky k&t hgp ddng ngoai thudng
khi ban chua hiéu biét v& Incoterms. Incoterms 12 kién thifc cd ban, 12
nén ting cla tda lau dai Kién thic thuong mai qudc t&, vi vdy trong
chuong dau tién cia cudn gido trinh nay chdng 16i Xin gidi thiéu vé
Incoterms, cing cdch thic hua chon va st dung ching.

1. GIGI THIEU CHUNG VE INCOTERMS.

1. Muc dich va pham vi ng dung Incoterms:

Trong qud trinh phét irién thuong mai qudc t€ da din din hinh thanh
nhitng tdp qudn thudng mai. Nhung & mdi khu vuc, mdi nudc lai o
nhimg tdp qudn thudng mat khédc nhau. Nhiéu khi cdc bén ky két hgp
déng ngoai thudng khong biét duge nhing tip quén thuong mai cua
nude bén kia. Chinh diu 46 da din dén nhitng hiéu lam, nhitng vu tranh
chip va kién tyng, 1am lang phi thdi gian va ciia cdi cha x4 hoi. D€ gidi
quyét nhing v&n dé nay, Phong Thuong Mai quoc t&€ (ICC -
International Chamber of Commerce) tai Paris dé xuit ban 1an dau tién
vao nim 1936 mot s§ quy tdc quéc t& aé gii thich cc diéu kién thuong
mai trong cudn “Céac didu kién thuong mai qudc t€” (Incoterms —
International commercial terms). T d6 dén nay, Incoterms da dugc sda
déi va bd sung sdn lan vao cac nam 1953, 1967, 1976, 1980, 1990 va
2000 nhiim 1am cho cdc quy thc d6 udn phi hop vai thye tién thudng
mai qudc t€ hign hanh.

Incoterms 13 bd qui tic do Phong Thuong mai Qudc & ( ICC ) phdt
hanh dé gidi thich céc didu kién thuong mai qudc té.

Muc dich ciia Incoterms la cung cdp mot bd qui tic qudc t& dé gidi thich
phitng diéu kién thuong mai thong dung nhat trong ngoai thudng.
Incoterms lam rd su phén chia trdch nhigm, chi phi va riii ro trong qud
trink chuyén hang ti ngudi bdn dén ngudi mua.
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Cin nhan manh ring: pham vi dp dung cha Incoterms chi gidi han trong
nhiing vdn dé lién quan t6i quyén va nghia vu cla céc bén trong hop
déng mua bdn hang héa 461 véi viéc giao nhin hang héa dudc bin (véi
nghia “hang hilu hinh”, chid khéng bao gdm “hang v hinh”, nhy phan
mém vi tinh chdng han).

Trong thyc t& thudng c6 hai kiéu 14m lan vé Incoterms: 1/. Incoterms
chii yéu 1a dé dp dung cho hdp ddng van tii; 2/. Incoterms qui dinh tat
c3 cdc nghia vy ma cdc bén mudn dura vao trong mot hop déng mua bin
hang héa. Can luu ¥ 4& trénh mic phai nhing sai ldm nay.

Mic di Incoterms cuc k¥ quan trong cho viéc thuc hién hgp ddéng mua
ban hang héa, song con nhidu van dé c6 thé x3y ra trong hdp déng a6
khong dugc Incoterms didu chinh. Cu thé, Incoterms khong dé c4p tdi:

o Viéc chuyén giao quyén sd hifu hang héa va cdc quyén vé tai sin
khac.

o Su vi pham hgp ddng va cic hau qui cda sy vi pham hdp adng
ciing nhu nhing mién tr¥ vé nghia vy trong nhing hoan cinh nhat
dinh.

Mot 1dn nita cén nhidn manh tiing Incoterms khong thé thay thé cho tat
ca cédc diéu kién va diéu khodn can phai c6 trong mdt hop ddng mua
ban, do d6 cdc vin dé néu trén phai dugc gidi quyét bing nhing qui
dinh trong hop dong va luat didu chinh hgp dong do.

Incoterms lu6n ludn va chd y&u dudc dp dung trong ngoai thuong, nén
c6 tén goi 12 cdc diéu kién thuong mai qudc t&. Tuy nhién, ciing c6 thé
4p dung Incoterms trong cac hgp ddng mua ban hang hod ndi dia. Trong
trudng hop Incoterms dudc st dung nhu vay, cic didu kién vé gidy phép
vi 1am thi tuc xudt nhdp khiu trd nén thia.

2. Lich st phat trién ciia Incoterms:

Nhy trén di trinh bay, Incoterms dudc xuit ban 14n diu tién vao ndm
1936, cho dén nay da dudc s d6i, b3 sung sdu 1an. Incoterms 1936 gbm
7 didu kién ( EXW, FCA, FOR/FOT, FAS, FOB,-C& F, CIF).

Incoterms 1953 gbm 9 diéu kién, ching b4t diu tit nghia vu t8i thidu
clia ngudi ban, khi ngudi mua phdi nhin hang ngay tai ¢d s3 clia ngudi
ban (Ex works) va két thdc bing hai diéu kién theo do, ngudi ban dam
trach viée giao hang dén dat nude ngudi mua (Ex ship va Ex Quay).
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Incoterms 1967 duge bd sung thém hai diéu kién: DAF “giao tai bién

gidi” va DDP “giao tai dich da trd thu€”. DAF 14 giao hang tai bién gidi

clia nuéc ngudi mua va chi y&u ding trong cdc trudng hdp hang héa

dude vin chuyén bling dudng sit vA dudng bd. DDP c6 thé dung cho

moi phuong thitc van tdi va qui dinh ngudi ban phdi c6 nghia vu giao

hang d&n tai cd s& ngudi mua sau khi di dong thué nhap khiu.

Incoterms 1976 ra ddi khi van chuyén hiang héa bing dudng hang khdng

ngly cang trd nén quan trong, nén trong Incoterms nay c6 thém diéu

kién FOB airport, dugc dua ra trén cd s8 diéu kién FOB ciing véi mot 56

dic diém riéng d€ phil hgp véi qud trinh van tai hang khong.

Incoterms 1980 ¢6 14 diéu kién:

e Ex works — giao tai xudng.

o TFree carrier (named point) — giao cho ngudi van tai.

e FOR/FOT - Free on rail/free on truck - giao tai toa hay ga dudng sit.

FOB airport — giao tai sdn bay.

FAS — Free alongside Ship — giao doc man tau.

FOB - Free on Board - giao 1én tau.

C & F - Cost and Freight — tién hang va cude phi.

CIF — Cost, Insurance and Freight — tién hang, phi bdo hiém va cudc

van tal.

e Freight (carriage) paid to... cudc trd tdi dich.

e Freight (carriage) and insurance paid to... tién cwdc va phi bao hi€ém
da trd tdi...

e Ex Ship - giao tai tau, cdng dén qui dinh.

e Ex Quay — giao trén ciu céng, cang d€n qui dinh.

s Delivered at frontier — giao tai bién gidi.

e Delivered duty paid — giao tai dich da ndp thué.

Vao nim 1990, Phong Thuong mai Qudc t€ da ban hanh cudn Incoterms

1990 trén c¢d s& sita ddi, bd sung Incoterms 1980. Incoterms 1990 c6

hiéu lyc ¥ ngdy 1/7/1990.Trong Incoterms 1990 ¢6 13 di€u kién thuong

mai quéc t& dugc chia lam 4 nhém (E, F, C, D):

Nhém E: gm 1 diéu kién:

EXW — Ex works (...named place) — giao tai xudng (...dia diém qui

dinh).

Nhém F: gbm 3 diéu kién:
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FCA — Free Carrier (..named place) — giao cho ngudi chuyén chd
(...dia diém qui dinh).

FAS — Free Alongside Ship (...named port of shipment) — giao doc man
tau (...cang bdc hang qui dinh).

FOB — Free on Board (...named port of shipment) — giao lén tau {...cang
boc hang qui dinh). '

Nhém C: gbm 4 diéu kién:

CER — Cost and Freight (...named port of destination) — tién hang va
cudc (...cang dén qui dinh).

CIF - Cost, Insurance and Freight (...named port of destination) — tién
hang, phi bdo hiém va cudc (...cing d&n qui dinh).

CPT - Carriage Paid To... (...named place of destination) — Cudc phi trd
tdi... (...noi dén qui dinh).

CIP — Carriage and Insurance Paid To ... (...named place of destination)
— cuc phi va phi bdo hiém tra t6i... (ndi dén qui dinh).

Nhém D: gdm 5 di€u kién:

DAF - Delivered At Frontier (...named place) — giao tai bién gidi (...dia
diém qui dinh).

DES — Delivered Ex Ship (...named port of destination) — giao tai tad
(...cang dén qui dinh).

DEQ — Delivered Ex Quay (...named port of destination) — giao tai ciu
cang (...cdng dén qui dinh). '

DDU - Delivered Duty Unpaid (...named place of destination) — giao
chua ndp thué (...ndi dén qui dinh).

DDP — Delivered Duty Paid (...named place of destination) —~ giao d3
ndp thué (...ndi d&n qui dinh).

Pdc diém chung cila titng nhoém:

Nhém E: ngudi ban hoan thanh nghia vy giao hang khi dat hang héa
duéi quyén dinh doat clia ngudi mua ngay tai cd s8 clia ngudi bdn/ tai
dia diém qui dinh.

Nhém F: ngudi ban hoan thanh nghia vy giao hang khi giao hang cho
ngudi chuyén chd do ngudi mua chi dinh, tai dia diém di.

Nhém C: ngudi ban phai thué phuong tién vn tdi, 1 cudc van i
(trong cdc didu kién CIF va CIP cdn mua bio hiém) d€ dua hang téi dia
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diém dén qui dinh, nhung khong chiu rli ro vé mat mdt, i héng, hoac
nhifng chi phi phat sinh sau khi da giao hang cho ngudi van tdi tai dia
diém di.

Nhém D: ngudi bdn phai chiu moi phi t8n va rii ro can thi€t d€ dua
hang tdi ndi dén.

Trong ting diéu kién cia Incoterms 1990, nhiing nghia vu ctia cic bén
duge tap hop lai dui 10 tiéu dé, mdi tiéu dé néu 1én nghia vy cla ngudi
bdn va nghia vu tuong ng clia ngudi mua.

P& tién theo doi, ta ¢6 thé 13p bang phan nhém sau:

{Xem bang 1.1)

Bang 1.1

Nhém E Noi di EXW

Nhém F  Ngudi bdn chua trd
tién vin chuyén chinh

NhémC Ngudi ban di ud tién

vén chuyén chinh _

Nhém D Ngi dén DAF, DES, DEQ, DDU, DDP

FCA, FAS, FOB

CFR, CIF, CPT, CIP

Phin loai theo phuong thic van tai:
Bang 1.2

B4t cif phuong thic van tai nao, EXW, FCA, CPT, CIP, DAF,

k& ¢4 da phuong thic. DDU, DDP
Vin chuyén biing mdy bay FCA
Van chuyén bing dudng sit FCA

Vin chuyén bing dudng bién, | FAS, FOB, CFR, CIF, DES, DEQ
dudng thiy ndi dia '

Thdng 9 nim 1999 ICC dé cho xuét ban Incoterms 2000 trén cd s§ sifa
déi, b3 sung Incoterms 1990. Incoterms 2000 khong thay ddi nhiéu so
véi Incoterms 1990, cy thé, vin gilf nguyén 13 di€u kién vdi én goi va
ky hi¢u nhu Incoterms 1990, vin chia lam 4 nhém (E,F,C,D) va dic
diém céc nhém nhu cii. Bén canh d6, Incoterms 2000 ¢6 mdt sG khdc
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biét so v4i Incoterms trudc. Nhiing khdc biét quan trong nhit gilta
Incoterms 2000 va Incoterms 1990 la:

e Qui dinh trong diéu kién FAS ngudi ban lam thi tuc thong

quan xudt khdu (tru6c day 12 nghia vu cia ngudi mua).

e Qui dinh 5 nghia vy boc d3 hang trong diéu kién FCA.

e Qui dinh trong diéu kién DEQ ngudi mua 1am thi tuc thong

" guan nhap khdu (trudc ddy la nghia vu clia ngudi ban).
Thém vao d6, cc tir ngi trong Incoterms 2000 ¢6 thay d8i mot d6i chd
cho ¢hinh xéc, nhat quén va d& hiéu hon so vdi cic Incoterms trudc diy.
Chit y:
- Incoterms la sén phdm ciia ICC, la qui pham khéng mang tinh bdt
bujc, ma mang tinh khuyén nhii, nén khong mdc nhién dp dung. Néu
muén dp dung cin théa thudn voi d6i tde va ghi ro diéu do vao trong
hogp déng.
. Incoterms dutoc sita d6i, b8 sung nhiéu Ién, ldn sau hodn thign hon
ldn trudc, nhung khong phit dinh Ién tritée, nén trong hop dong ngudi
ta 6 quyén hta chon Incoterms tity theo § mudn ctia minh va cdn phdi
ghi thét ré rang vao trong hop dong, vi du: muédn si dung Incoterms

>

2000 thi cén ghi ré hop dbng duge diéu chink bdi “Incoterms 2000”.

iI. PINH NGHIA TOM TAT CAC THUAT NGU CUA
INCOTERMS 2000.

1. EXW - Ex Works (...named place) — Giao tai xudng (...dia diém
qui dinh).

EXW c6 nghia 1& ngudi bdn giao hang khi dat hang héa dudi quyén dinh
doat ciia ngudi mua tai cd s cia ngudti ban hoic tai mot dia diém qui
dinh (vi dy: xudng, nhd mdy, kho tang...), hing héa chua dugc 1am thi
tuc thong quan xuat Kkhiu va chwa bdc hang 1én phuong tién ti€p nhan.
Pidu kién nay thé hién nghia vu clia ngudi ban & pham vi t6i thiéu, va
ngudi mua phéi chiu moi phi tdn va riti ro tif khi nhin hang tai cd s& cia
ngudi ban.

Tuy nhién né&u cdc bén mudn ngudi ban chiu trdch nhiém b8c hang lén
phuong tiént chuyén chd tai dia didm di va chiu rdi ro va céc phi tdn vé
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viéc boc hang d6, thi diéu nay phdi duge qui dinh 5 rang bing cich bo
sung thém t¥f ngif cu thé trong hgp dong mua bdn. Khong nén st dung
didu kién nay khi ngudi mua khong thé trgc ti€p hodc gidn ti€p lam cdc
th tuc xuit khiu.  Trong trudng hgp nhu viy, nén sif dung diéu kién
FCA, véi diéu kién ngudi ban ddng ¥ s& bdc hang va chiu chi phi va rii
ro v& viéc bdc hang dé. :

2. FCA - Free Carrier (..named place) - Giao cho ngudi chuyén
ché (...dia di€m qui dinh)

FCA c6 nghia 12 ngudi ban, sau khi lam xong cic thi tuc thdng quan
xuit khan, giao hang cho ngudi chuyén chd do ngudi mua chi dinh, tai
dia diém qui dinh. Cin luwu ¥ ring dia diém dudc chon dé giao hang cé
nh hudng 81 nghia vu bdc va d3 hang tai dia diém d6. Néu viéc giao
hang dién ra tai ¢ s& ca ngudi bdn, thi ngudi ban ¢6 nghia vu bdc
hang. Néu viéc giao hang dién ra khong tai cd sd clia ngudi bén, thi
ngudi ban khong c6 nghia vy d3 hang.

Pidu kién nay c6 thé sit dung cho moi phudng thifc vén tai k& ¢a van tdi
da phuong thic.

“Ngudi chuyén chd” la bat k¥ ngudi nao, ma theo hdp dong vén tai,
cam k&t t¢ minh thuc hién hodc ding ra dam trdch viéc chuyén chd
bing duong sit, dudng bg, duting hang khong, dudng bién, dudng thiy
ndi dia hodc két hgp cdc phuong thie van tdi do.

N&u ngudi mua chi dinh mot ngudi khdc, khong phai 12 ngudi chuyén
chd, ti€n hanh nhén hang thi ngudi bin dude coi 12 di hoan thanh nghia
vu giao hang khi hang da dugc giao cho ngudi dugc chi dinh dé.

3. FAS — Free Alongside Ship (..named port of shipment) — Giao
doc man tau {...cdng bdc hang qui dinh). '
FAS c6 nghia 1a ngudi badn giao hang khi hang héa dugc dat doc theo
man tau tai cing bac hiang qui dinh. Piéu nay ¢6 nghia ring ngudi mua
phai chiu 4t ca moi chi phi va rii ro v& mat mdt hodc hu hai dd1 vdi
hang héa k& tir thdi diém d6.

Pidu kién FAS ddi hdi ngudi ban lam thu tuc thong quan xudt khiu cho
hang héa.

13
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PAY LA QUI PINH NGUQC v3I1 CAC BAN INCOTERMS TRUGC
pO. THEO CAC BAN INCO’I‘ERMS cO PIEU KIEN NAY POI HOI

NGUGSI MUA LAM THU TUC THONG QUAN XUAT KHAU.

Tuy nhién, néu cic bén mudn ngudi mua lam thi tuc thdéng quan Xuat

khiu, thi diéu nay cdn dude qui dinh rd rang bing cich bd sung thém
cac tif nglf chinh xéac thé€ hién y dinh do trong hop déng mua bén.

biéu kién nay ch1 st dung cho vén tai dudng bién hay dudng thiy ndi

dia.

4. FOB - Free On Board (..named port of shipment) — Giao Ién tau
(... cdng bdc hang qui dinh).

FOB c6 nghia 13 ngudi badn giao hang khi hang héa da qua lan can tau
tai cang boc hang qui dinh. Piéu nay c6 nghia 12 ngudi mua phéai chiu
tat ¢4 chi phi va rii ro vé& mat mét hoic hu hai d&i v6i hang héa ké or
sau diém ranh gid¢i d6. Diéu kién FOB dodi hét ngudi bin lam thii tuc
théng quan xuat khdu cho hang hda. Pi€u kién nay chi sit dung cho van
tai dudng bién hay dudng thdy ndi dia. N&u cdc bén khéng ¢6 ¥ dinh
giao hang qua lan can tau, thi nén sir dung diéu kién FCA. :

5. CFR - Cost and Freight (..named port of destination) - Tién
hang va tién cudc (.. .cdng d&€n qui dinh).

CFR c6 nghia 12 ngudi ban giao hang khi hang héa di qua lan can tau
tai cdng boc hang.

Ngudi ban phai trd cdc phi tén va cudc van tai cin thi€t d€ dua hang téi
cing dén qui dinh, nhung rii ro v& mat mat va hu hai d6i vSi hang
héa ciing nhi moi chi phi phét sinh thém do céc tinh hudng xdy ra sau
thoi diém giao hang dudc chuyén tlt ngudsi bdn sang ngudi mua khi hang
qua lan can tau tai cing bdc hang.

Piéu kién CFR doi hdi ngudi ban phdi thong quan xuit khau hang hda.
Pidu kién nay chi st dung cho vin tdi duding bién va dudng thiy ndi
dia. N&u cdc bén khong c6 ¥ dinh giao hang qua lan can tau thi nén sif
dung diéu kién CPT.

6. CIF — Cost, Insurance and Freight (...named port of destination)
— Tién hang, b3o hiém va cuéc (... cing d&n qui dinh).
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CIF c6 nghia 13 ngudi ban giao hang khi hang héa da qua ian can tau tai
cing bdc hang. .
Ngudsi ban phai trd céc phi tdn va cude van tdi cAn thiét d€ dua hang hda
t6i cang dén qui dinh, nhung rli ro vé mat mat hodc hu hai d6i v6i hang
héa, cling nhu céc chi phi phat sinh thém do cic tinh hudng xay ra sau
thai diém giao hang, dudc chuyén tt ngudi ban sang ngudi mua {(khi
hang qua lan can tau tai cang b&c hang). Tuy nhién, theo diéu kign CIF
ngudi bén con phdi mua bdo hiém hang hii d€ bdo vé cho ngudi mua
trudc nhifng rii ro va mat mdt hodc huf hai trong qué trinh chuyén chd.
Do viy, ngudi ban s& ky hgp dong bdo hi€m v trd phi bdo hiém. Ngudi
mua cin Iuu ¥ ring theo diéu kién CIF ngudi bin chi phai mua bdo
hiém v6i pham vi t3i thi€u. Néu ngudi mua mudn duge bdo hiém vdi
pham vi rong hon, ngudi mua cin thda thuin & rang véi ngudi bdn hodc
ty minh mua bdo hi€m thém.
Didu kién CIF ddi hdi ngudi bdn phdi thong quan xuat khdu hang hoa.
Pidu kién nay chi 4p dung cho vén tdi dudng bién va dudng thiy ndi
dia. Néu cdc bén khong c6 ¥ dinh giao hang qua lan can tau thi nén st
dung diéu kién CIP.

7. CPT - Carriage Paid To (...named place of destination) - Cudc
phi tri téi (...noi d€n qui dinh).

CPT c¢6 nghia la ngudii ban giao hang cho ngudi chuyén ché do chinh
ngudi ban chi dinh, ngudi ban phéi trd chi phi van tai odn thi€t d€ dva
hang héa t8i ndi qui dinh, ngudi mua phdi chiu moi rli ro vi céc phi tdn
phit sinh sau khi hang da dugc giao nhu trén.

“Ngudi chuyén chd” la bt k¥ ngudi ndo, ma theo hdp ddng van tdi,
cam k&t ty minh thuc hién hojc ding.ra dim trach viéc chuyén chd
biing dudng sit, dudng bd, dudng hang khong, dudng bién, dudng thiy
ndi dia hosc k&t hgp cdc phuong thifc van 1ai do.

Né&u 6 nhitng ngudi chuyén chd k& ti€p nhau  dude sit dung d€ van
chuyén hang héa t6i noi dén qui dinh, thi rii ro chuyén giao khi hang
héa dude giao cho ngudi chuyén chd diu tién.

Diéu kién CPT ddi hdi ngudi ban phdi thong quan xuat khdu hang héa.
Piéu kién nay c6 thé 4p dung cho moi phuong thifc van tai, ké cd vin
tai da phuong thic.
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8. CIP - Carriage and Insurance Paid To (.. named place of
destination) — Cudc phi va bdo hiém trd téi (...ndi d&n qui dinh).
CIP c6 nghia 132 ngudi bdn giao hang héa cho ngudi chuyén chd do ho
chi dinh, ngudi ban phai tré chi phi van tdi can thié€t dé dua hang héa 16
ndi dén qui dinh, nhung ngudi mua phai chiu moi rli ro va céc phi t6n
phét sinh thém sau khi hang héa di dugc ‘giao nhy trén. Tuy nhién, theo
didu kién CIP ngudi bdn con phai mua bdo hiém dé bio vé cho ngudi
mua trude nhiing i ro vé& mit mét hodc hu hai d5i v6i hang héa trong
qu4 trinh chuyén chd.

Do viy, ngudi ban ky hop déng bao hi€m va trd phi bdo hiém.

Ngudi mua can luu ¥ ring theo didu kién CIP ngudi ban chi phdi mua
bio hi€m vdi pham vi t5i thi€u. Néu ngudi mua mudn duge mua bio
hi€ém v4i pham vi rdng hon, thl ngudi mua cdn thda thudn rd rang vdi
ngudi ban hodc ty minh mua béo hi€m thém.

“Ngudi chuyén chd” 1a bat ky ngudi n2o, ma theo hop ddng van tai,
cam k&t tu minh thuc hién hoac dim tréch viéc chuyén chd biing dudng
sit, dudng bo, duding hang khong, dudng bién, dudng thiy ndi dia hoac
két hp cdc phuong thifc dé.

Né&u ¢6 nhifng ngudi chuyén chd k& ti€p nhan dudc sit dung dé van
chuyén hang héa téi noi dén qui dinh, thi ridi ro chuyén giao khi hang
héa duge giao cho ngudi chuyén chd dau tién.

bidu kién CIP doi hdi ngudi ban phai thong quan xuat kh&u hang héa.
Diu kién nay o6 thé si dung cho moi phudng thiic vén tdi, k& cd van tdi
da phudng thic. ‘

9. DAF - Delivered At Frontier (...named place) - Giao tai bién gidi
(...dia diém qui dinh). ' '

DAF c6 nghia 12 ngudi ban giao hang khi hang héa duge dat dusi quyén
dinh doat chia ngudi'mua trén phudng ti¢n véan tai chd dén, chua dd ra,
43 hoan thanh thi tuc thong quan xuit khdu, nhung chua 1am thi tuc
thong quan nhap khiu § dia diém va noi qui dinh tai bién gidi, nhung
chua qua bién gidi hdi quan cia nudc ti€p gidp. Thuat ngit “bién gidi”
c6 thé sit dung cho bit ky duding bién gidi nao ké ca bién gidi cla nude
<uit khiu. Do d6, didu dic biét quan trong la dudng bién gidi phdi xdc
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dinh mét cich chinh xdc bing cdch ludn ludn phai qui dinh dia diém dén
va ndi dén trong diéu kién nay.

Tuy nhién, néu cic bén mudn ngudi ban chiu trich nhiém vé viéc d8
hang héa tif phudng tién van tdi chd d&n va chiu moi riii ro va phi tdn dé
d3 hang, thi diéu ndy can dude qui dinh 10 rang bliing cdch bd sung tir
ngit cu thé trong hop dong mua ban.

Piéu kién nay cd thé duge s dung cho moi phudng thic van tai khi
hang héa duge giao tai bién gidi trén dat lién. N&u viéc giao hang dién
ra tai cang dén, trén boong tau hodc rén ciu cdng, thi nén sl dung céc
diéu kién DES hoac DEQ.

10. DES - Delivered Ex Ship (...named port of destination) — Giao
tai tau (...cAng d&n qui dinh).

DES c6 nghia 12 ngudi ban giao hang khi hang héa, chua 1am thi tuc
thong quan nhdp khiu, duge dat dudi quyén dinh doat cla ngudi mua
trén boong tau & cdng dén qui dinh. Ngudi bén phéi chiu moi phi tén va
riii ro lién quan dén viéc dua hang héa t6i cang dén qui dinh, trude khi
d3 hang. Néu cdc bén mudn ngudi bén chiu phi tdn va rii ro vé viéc dB
hang, thi nén st dung di€u kién DEQ.

Bidu kién nay chi ¢6 thé dudc si dung khi hang héa duac giao bing
dudng bién hodc duding thiiy ndi dia hoac bliing van tdi da phuong thic
trén mot tau § cang dén.

11. DEQ - Delivered Ex Quay (..named port of destination) — Giao
tai cAu cdng (..cdng dén qui dinh).

DEQ c6 nghia 1a ngudi bdn giao hang khi hang héa, chira 1am thi tyc
théng quan nhip khiu, duge dit dudi quyén dinh doat clia ngudi mua
trén ciu cing tai cang dén qui dinh. Ngudi bdn phii chiu phi ton va i
ro lién quan dén viéc dira hang 16i cing d&n qui dinh va d3 hang 1én ciu
tau. Didu kién DEQ ddi héi ngudi mua phdi 1am thi tyc thong quan
nhip khfu hang héa va trd chi phi cho moi thil tuc, thué quan, céc loai
thu€ va 1& phi khéc lién quan d&n viéc nhdp khau.

DAY LA MOT QUI PINH NGUGC LAI VOI CAC BAN INCOTERMS

TRUGC. THEO CAC BAN INCOTERMS cU PIEU KIEN NAY POI HOI
NGUGSI BAN PHAI LAM THU TUC NHAP KHAU.
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Néu cédc bén mudn qui dinh cho ngudi b4n nghia vy phai chiu toan bd
hojc mdt phan phi tén phai trd khi nhap khfu hang hoa, thi didu nay cin
dudc qui dinh 15 rang bing cich b8 sung thém tir ng¥ cu thé trong hop
ddng mua bén.

Diéu kién nay chi ¢ thé st dung khi hang béa dugc giao bing dudng
bién hoc dudng thiy ndi dia hodc bing van 1di da phuong thitc khi 43
hang ti¥ tau 1én cdu tau tai cdng dén qui dinh, Tuy nhién, néu céc bén
mudn qui dinh cho ngudi ban nghia vy phdi chiu phi t8n va rii ro trong
viéc di chuyén hang héa tit cdu cang tdi mot noi khdc (nha kho, nha ga,
b&n db phuong tién vén tdi.) & trong hodc ngoai cang,-thi nén st dung
diéu kién DDU hogc DDP.

12. DDU - Delivered Duty Unpaid (...named place of destination) -
Giao hang chua n§p thué (...ndi d&n qui dinh).

DDU c6 nghia 13 ngudi bén giao hang cho ngudi mua & ndi dén qui dinh,
ngudi ban chira 1am thi tuc théng quan nhap khau va chua dd hang khoi
phuong tién van tai chd dén. Ngudi ban phai chiu moi phi tdn va rii ro
lién quan dén viéc dua hang t6i ndi dé&n qui dinh, ngoai trif cdc “nghia
vu” (& diy “nghia vu” dugc hi€u bao gdm: trach nhiém va rii ro khi
1am thit tyc hii quan va trd cdc phi t8n vé thd tuc, thué quan, thu€ va
cdc 18 phi khac) lién.quan d&n viéc nhdp kh&u & nuéc hang dén. Ngudi
mua phai 1am nhitng nghfa vy d6 va phdi chiu moi phi t8n va rii ro phat
sinh do ho khéng 1am dudc thd tic thdng quan nhép khiu hang hoa.

Tuy nhién, néu cic bén mudn ngudi ban thyc hién thil tyc hdi quan
nhép khau v chiu phi t3n va rdi ro khi lam thi tuc hai quan, cling nhu
cdc phi t8n khéc, thi diéu nay cin duge qui dinh rd rang biing cdch b3
sung thém tiY ng® cu thé vao hop dbng mua ban.

Pidu kién nay c6 thé 4p dung cho moi phuong thie vén tai, nhung néu
viéc giao hang tai cing dé&n trén boong tau hodc trén cAu cdng thi nén si¥
dung diéu kién DES hodc DEQ.

13. DDP - Delivered Duty Paid (..named place of destination) -
Giao 3 nop thué (...ndi dén qui dinh).

DDP ¢6 nghia Ia ngudi ban giao hang cho ngudi mua tai dia diém dén
qui dinh, hang da 1am xong thi tuc thong quan nhdp khdu va chua dd
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khoi phuong tién van téi chd dé&n. Ngudi ban khong nhiing phai chiu moi
phi t6n va rii ro lién quan dén viéc dua hang t6i ndi dén qui dinh, ma
con phai thyc hi€n bdt ky “nghia vu” nao (& diy “nghia vy~ dudc hiéu
13 bao gbm trdch nhi€ém va céc rii ro vé viéc 1am thi tuc hdi quan va tra
phi t8n vé thi tuc, thu€ quan, thu€ vi céc 16 phi khéc) lién quan dén
viéc nhip khdu & nuéc hang dén.

Né&u didu kién EXW qui dinh nghia vu i thiu ciia ngudi bén thi diéu
kién DDP qui dinh nghia vu 181 da cda ngudi ban.

Khong nén sit dung diéu kién nay n€u ngudi bin khong thé tryc ti€p
hodc gién ti€p 1am dwdc thi tuc nhdp khiu.

Tuy nhién, n€u cdc bén mudn gidm bét cho ngudi ban nghia vu phii
thanh todn mot s& chi phi phdi trd kKhi nhdp khZu hang hoa (nhu thu€ gid
tri gia ting: VAT), thi cin qui dinh 18 rang bing cich b8 sung thém ti
ngit cu thé vao hgp dong mua ban.

N&u cdc bén mudn ngudi mua phéi chiu moi rii ro va phi tn vé viéc
(1am thd tuc) nhap khiu thi nén si dung diéu kién DDU.

Didu kién nay c6 thé sit dung cho moi phudng thiic van t3i, nhung néu
viéc giao hang tai cing dén dién ra trén boong tau hodc trén ciu cdng
thi nén 4p dung diu kién DES hozc DEQ. ;

(Trén ddy la dinh nghia tém tdt cdc thudt ngit ciia Incoterms 2000, muén
fim hidu chi tiét dé nghi tham khdo trong cubn “Huéng dén sit dung
Incoterms 20007 - cing tdc gid).

Chifc nang chinh cia Incoterms 13 giai thich viéc phén chia trach
nhiém, chi phi va riii ro trong viéc giao nhén hang héa gifta bén mua va
bén bén. Sd d5 1.1 s& gitp céc ban dé dang hiéu, nhd va sit dung ding
13 didu kién néu trén (xem phdn phu luc).

III. LUA CHON INCOTERMS.

Khi a4 hiéu Incoterms 12 gi va chiing dudc sif dung trong hgp dbng mua
ban nhyt thé no, phin tiép theo ta cin bi&t lra chon chiing.

Thoat nhin, dudng nhyt s& 1a t5i uu néu méi bén ky k&t hop ddng déu co
ging giGi han nghia vu cla minh cang it cang tt, nhy vy, ngudi bdn s&
¢§ géng thuong luong d€ c6 hgp ddng theo diéu kign EXW, con ngudi
mua, ngude lai, s& mudn diéu kién DDP.
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Trong thic t&, sy viéc khong gidn don nhu vay. Ngudi ban hay ngudi
mua khong d& dang c6 dugc mét hdp ddng thuin 1¢i hon bling céch trit
h&t trich nhiém, chi phi va rili ro sang dau ddi tdc clia minh. bé lya
chon diéu kién thuong mai ngudi ta c¢in chii ¥ tdi cdc y&u 18 sau:

& Tinh hinh thi trudng.

< Gié ca.

4 Kha ning thué phucng tién vin tai va mua béo hiém.

& Kha ning 1am thd tuc thdng quan xuat nhdp khiu.

& Céc qui dinh va hudng dan ctia Nha nudc...

Trong dé, thé& va luc clia cdc bén mua, ban, tap qudn thuong mai va loai

hang héa 1a nhitng y&u 16 quyét dinh céc van dé sau: .

o Ngudi ban c6 nén tif chéi thyc hién nghia vu b8 sung nao d6 hay
khong?

o Ngudi bdn c6 sdn sang lam gi nhiéu hon 13 chudn bi dd hang cho
ngudi mua ngay tai cd s8 cda minh hay khong?

e Vi th& cia ngudi mua c6 cho phép ho doi hdi ngudi ban nhin cdc
nghia vu m& rong hay khong?

o Ngudi bdn c6 thé thuc hién cdc nghia vy b sung dudc hay khong?
Va dic biét 12 ho c6 thé ra gid c6 tinh canh tranh hon khi md réng
cdc nghia vu cia ho hay khong? '

e C6cin sit dung cdc diéu kién vén tdi bi€n FAS, FOB, CFR, ho#c CIF
khi hang héa dugc ngudi mua dy dinh bén lai trudc khi tdi dich hay
khong?

Ngudi bdn va ngudi mua it khi can nhic viéc lya chon di€u kién thuong
mai cho timg giao dich cu th&. Thudng viéc lua chon duge xac dinb bdi
chién Iudc kinh doanh ciia ho. Nhu da trinh bay, viéc lya chon cic diéu
kién van t3i bién trong hdu hét cdc tudng hop phu thube vao loai hang
héa va ¥ dinh bdn hang trong qud trinh van chuyén clia ngudi mua. Con
viéc lya chon bt cif diéu kién nao cia nhom F hay céc diéu kién nhém
C phu thudc vao khd ning ciia ngudi ban hodc ngudi mua, ai s& 12 ngudi
ky duge hgp dong van tdi c6 Idi nhat.

3 nhimg nuéc ma ngudi bdn c6 khd ning thué phuong tién vin tai bién
¢6 Ioi hoidc budc phéi s& dung dudng hang hai quéc gia, ho thudng thich
si dung diéu kién CFR/CIF hon. G nhitng ndi md ngudi mua c6 kh3
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nang thué duge phuong tién van tdi dé dang véi gid ré, thi ho s€ cuong
quyé€t chon diéu kién FAS/FOB. Ciing theo céch nhu viy, viéc lya chon
giffa diéu kién CFR va CIF phy thudc vao vi€e thu x&p hop dbng bao
hiém cfia ngudi mua va ngudi ban va khi ning ki€m dudc hop ddng
bio hiém c6 sic canh tranh nht cda ho.

V& nguyén tdc, nhiing can nhic néu trén cling dudc 4p dung doi vdi viéc
cung cip nguyén phu liéu phuc vu sdn xuét. Trong cédc trudng hgp do,
pgudi bin thudng phéi bén theo cic didu kién md rong nhw DDU/DDP
d€ nang cao tinh canh tranh. Nhung khi nha xuit khiu nhé ban hang cho
cdc khach hang 16n, thi nhiing ngudi mua nay c6 thé thay lgi hon khi ty
thu x&p viéc van chuyén dé ddm bdo hang dugc giao ding han (just - in
_ time) v&i gid canh tranh nhat.

Hai sd d& 1.2 va 1.3 s& gitip cdc ban ¢ kha nang lya chon dugc nhiing
Incoterms thich hop vdi diéu kién cla minh (xem phy luc).

IV. NHUUNG BIEN DANG CUA INCOTERMS.

Trong thyc tién, thudng xay ra hién tugng cdc bén ty ¥ thém mot sG tlr
vio Incoterms d€ dat duge d6 chinh xdc cao hon nhitng qui dinh cta
diéu kién d6. Cin nhin manh ring Incoterms khong hé c¢6 hudng din
ndo vé viéc thém tit ngd¥ nhut thé. Do d6, néu cdc bén khong thé dua vao
mét théng 1€ thuong mai dé hinh thanh ma gidi thich cdc tif dua thém thi
d& gap phai kh6 khan réc rdi nghiém trong khi khéng c6 sif thong hi€u
va gidi thich thng nhat vé céc tif thém do. Vi vay, mot khi da dua thém
cdc tit nglf vio Incoterms thi cén gidi thich rd rang, cu thé trong hgp
ddng, ¢6 nhu vdy méi c6 thé tranh dudc nhing phién phifc va ton kém
vésau.
Mic dir Incoterms 2000 khong dua ra nhiéu bién dang cia Incoterms
thudsng hay dudc sif dung, nhung trong Incoterms ludn nhdc nhd cac bén
vé viéc cln qui dinh 16 rang, cu thé vao trong hop ddng néu mudn 4p
dung thém cic didu khoan niim ngoai qui dinh cla Incoterms.
Vi du: '

« EXW Nghia vu cia ngudi bn duge thém vao la b&c hang 1én

phuong tién clia ngudi mua.
« CIF/CIP Ngudi mua cin phdi mua bdo hi€m thém.

21



Chuong | - INCOTERMS

s DEQ Nghia vy clia ngudi ban dugce thém vao la chiu cdc chi phi
sau khi d3 hang.

Trong thudng mai qudc t&€ FOB, CFR, CIF la nhitng diéu kién dudgc sif
dung r4t rong rai, ngoai diéu kién FOB, CFR, CIF dugc trinh bay nhu
Incoterms, trong thuc t&€ ngudi ta cdn dung nhitng diéu kién nay vdi chiit
it thay ddi, nhur: '
FOB under tackle -- FOB dudi cin ciu: ngudi bdn chiu moi rii ro va
t8n thit v& hang héa cho d&n khi cdn c&u moc hang.
FOB stowed or FOB trimmed - FOB san xép hang: ngu¥i bdn nhin
thém trach nhiém x&p hang hoic san hang trong khoang, him tau. Néu
hop ddng khong qui dinh gi khac thi rii ro, t3n that hang héa chuyén tir
ngudi ban sang ngudi mua khi viéc x&p (hodc san) hang da dudc thuc
hién xong.
FOB shipment to destination — FOB chd hang dén: ngudi bdn nhén
trach nhiém thué tau giip ngudi mua dé€ chd hang dén céng qui dinh, véi
rli ro va chi phi vé thué tau 12 do ngudi mua phdi chiu.
FOB liner terms — FOB tau chg: do tién cude thu chg d bao gdm cé
chi phi b&c hang va chi phi d3 hang, nén ngudi bin khong phai trd chi
phi bdc d3 hang.
IF, FO - CIF free out — trong cdc van tai chua cd phi dG hang, ngudi
ban khdng chiu trich nhi€ém va chi phi cho viéc d3 hang héa 1€n bd.
CIF, FIO — CIF free in and out — trong cudc vin tdi chua ¢6 phi x€p
dd hang; ngudi ban chiu phi boc hang 1&€n, con phi d8 hang ngudi mua
phéi chiu.
CIF liner terms — CIF theo diéu kién tau chg: trong do cudc phi ma
ngudi ban trd cho hing tau da bao gbm ¢4 chi phi bdc d3 hang.
CIF, CFS - CIF container freight station — CIF tram gii hang
container: ngudi ban hoan thanh nghia vu giao hang khi da gl hang tai
CFS.
CIF CY - CIF container yard — CIF bii container, ngudi ban hoan
thanh nghia vu giao hang khi da gt hang tai CY.
CIF + c trong d6 gid hang bao gdm cd tién hoa hdng (commission) cho
thugng nhin trung gian.
CIF + i trong d6 gid hang 3 bao gdm cé tién Igi tic (interest) cho vay
hoac cho chiu tién hang.
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CIF + s trong d6 gid hang da bao gdm cd chi phi d4i tién (exchange).
CIF + w trong d6 gid hang di bao gdm ca chi phi mua bdo hi€m chién
tranh (war risks).

CIF - WA trong d¢ gid hang di bao gom ¢4 chi phi mua bio hiém theo
diéu kién WA,

CIF under ship’s tackle — CIF dudi cdu: theo dé rii ro va tén that vé
hang héa dugc di chuyén i ngudi bén sang ngu'(‘ii mua khi cin cin cia
thu méc vao hang.

CIF afloat (CIF hang ndi) theo didu kién néy hang héa di & trén tau
ngay t hic hgp ddng dugc ky két.

CIF landed (CIF d3 hang 1én bd) theo dé ngudi ban phéi chiu cd chi phi
vé viéc d3 hang 1én ba.

Ngoai nhifng didu dd n6i & trén, khi budn ban trén trudng qudc (€, can
chii  dén tap qudn cta cdc dia phuong. Vi du: mét khdch hang Phdp ¢6
thé 4p dung diéu kién CAF (count, assurancg, fret) dé thay cho CIF,
miéc dit hai hinh thdc nay Ia mot.

Ngay 13/7/2000 Hiép dinh Thuong mai Viét — My da dudc ky két,
10/12/2001 Hiép dinh bit diu c6 hiéu luc, dé€ c6 thé phat trién manh
quan hé budn bdn giifa hai nudc, ching ta cAn chudn bi k§ Iudng moi
mit, trong dé ¢6 viéc nghién citu “Céc dinh nghia vé diéu kién ngoai
thwong ciia Hoa Ky ”. Bdi trong budn bidn qudc t&€ ngudi My ¢6 théi quen
st dung diéu kién thuong mai cila minh. Ndm 1919 da c6 nhiing qu1
dinh vé ngoai thuong cliia My, ndm 1941 nhitng qui dinh nay dugc Uy
ban Lién hiép cdc dai dién Phong Thitdng mai My, Hoi ddng Qudc gia
cdc nha nhip khiu My va Hoi ddng Quédc gia vé ngoai thudng x€t lai va
duge xudt ban dudi dang tuyén tdp vdi tén goi “Nhiing dinh nghia ngoai
thuong cila My dugc sffa d6i nim 1941” (The Revised American
Foreign Trade Definition, 1941).

Theo d6 cho thiy, qui dinh cia M§ c6 nhilng khdc biét rit 16n so vdi
Incoterms.

Vi dy: C6 nhiéu diéu kién FOB:

(II-A) FOB (named inland carrier at named inland point of departure)
— FOB (ngudi chuyén chd n6i dia duge chi dinh tai diém khdi hanh ndi
dia qui dinh).

y oy



Chuong | - INCOTERMS

(II-B) FOB (named inland carrier at named inland point of departure)
freight prepaid to (named point of exportation) FOB (ngudi chuyén chdg
ndi dia dugc chi dinh tai diém khdi hanh ndi dia qui dinh) cude phi da
tra téi (diém xudt khau qui dinh).

(II-C) FOB (named inland carrier at named inland point of departure)
freight allowed to (named point) - FOB-(ngudi chuyén chd ndi dia dudc
chi dinh tai diém khdéi hanh ndi dia qui dinh) cudc phi da tra 16i (diém
qui dinh).

(II-D) FOB (named inland carrier at named point of exportation) —
FOB (ngudsi chuyén chd ndi dia dugc chi dinh tai diém xuat khdu qui
dinh).

(II-E) FOB vessel (named port of shipment) — FOB tau bién (cdng boc
hang qui dinh).

(II-F) FOB (named inland point in country of importation) - FOB (dia
diém ndi dia qui dinh & nudc nhip khau).

(Xem chi tiét trong cudn “Huong dén thuc hanh kinh doanh XNK tai Viét Nam”
cang tdc gid).

Vi viy, khi dam phén v6i ngudi My vé diéu kién thuong mai cin qui dinh hét
sttc 1o rang, cu th€ d€ rdnh bot nhitng tranh chip vé sau.
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TOM TAT CHUONG |

1. DZ c6 thé dam phdn, ky két va 8 chitc thuc hign tot
cdc hgp ding ngogi thiong, cén ndm viing Incoterms
(International Commercial Terms).

2. Chiic ndng chinh ctia Incoterms la gidi thich viéc phin
chia trdch nhi¢m, chi phi va rii ro trong viéc giao
nhén hang héa giita bén mua v bén bdn.

3. Incoterms ditge Phong Thitong mei qubec t& (ICC) tai

- Pari xut bén lin ddu tién vao ndm 1936, t¥ dé dén
nay dugc sita d6i, b8 sung sdu ldn vao cdc ndm 1953,
1967, 1976, 1980, 1990 va 2000. Cdc Incoterms sau
hoan thign hon Incoterms tridc, nhing khong phit
nhdn Incoterms trudc. Incoterms chi mang tinh khuyén
nhii, nén muén ép dung thi phdi ghi rd vao trong hop
déng va phdi ghi ro Incoterms nam nao.

4. Incoterms 2000 c6 13 diéu kign, digc phdn chia thanh
4 nhém: E, F, C, D. ’

5. Ngoai diéu kign chudn trong Incoterms, con ¢é nhiing
diéu kign ddc bigt theo dp qudn thiong mai riéng cia
mjt s& quoc gial dia phiiong.

6. Cdn nghién citu ky Incoterms dé c6 thé lwa chon, vin

dung mot cdch thich hgp va mang lai higu qud kinh 1€
cao nhit.
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"So sanh Incoterms 2000 vdi Incoterms 1990.

Trinh bay muc dich va pham vi s dung cda Incoterms.

Theo anh (chi ) Viét Nam di, dang va s& dp dung nhitng Incoterms
nao? Tai sao?

Pé thyc hién Chinh sdch Ngoai thuong cla Vigt Nam, theo anh (chi)
khi 4p dung Incoterms can chi trong 4p dung nhiing diéu kién nao?
Vi sao?

Trén cudng vi mdt nhd quan tri, anh (chi) hdy cho bi€t ¥ kién cta
minh: liéu Viét Nam ¢6 nén ti€p tuc xuat khiu theo diéu kién FOB,
nhap khiu theo diéu kién CIF 1a chii y&u nifa hay khdng? Tai sao?

So sénh 2 diéu kién FOB va CIF. Theo anh (chi) xudt khiu theo
didu kién FOB ¢6 an toan hon xuit khiu theo diéu kién CIF
khong? Tai sao?

So s4nh 2 diéu kién FOB va CIF. Theo anh (chi) nhap khdu theo
didu kién FOB c6 nguy hiém hon nhip khdu theo diéu kién CIF
khong? Tai sao?

Hay so sanh céc cap diéu kién trong Incoterms 2000: FOB va FCA,
CFR va CPT, CIF va CIP. Hay cho bi€t vi sao “khi hai bén khong
¢6 y dinh giao hang qua lan can tau”, thi nén si dyng diéu kién
FCA thay cho FOB, CPT thay cho CFR, CIP thay cho CIF.

Mot nha xudt khdu & Tp. H5 Chi Minh, xudt khdu gao (s0 lugng gao
XK: 20.000 MT +/- 5%, gao dugc déng trong bao day don) ban gao
cho mot nhad nhdp khdu & Singapore, gao s& dudc dua dén
Indonesia. Hay chon diéu kién thuong mai (Incoterms) thich hgp
cho cdc trudng hgp sau diy:

Trudng hop I: ngudi ban chi mudn giao hang tai cdng béc hang qui
dinh, thii tuc xuat khiu va moi cong viée khdc déu do ngudi mua ty
lo.

Truwong hop 1i: ngudi ban giao hang 1én tau tai cdng boc hang, chiu
chi phf san hang va lam thi tyc xuit khdu; ngudi mua lo thué tau va
mua b3o hiém.
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Truding hop III: ngudi bdn lo thué thu vi mua bdo hiém dé€ dua hang
tdi cdng dén.
Trudng hop IV: ngudi ban lo thué thu dé€ van chuyén hang héa 16i
cang dén, cdn ngudi mua tif lo mua bio hiém.

Mot nha xuit khiu & Tp. H6 Chi Minh, xuit khdu ca phé di My,
hang dugc dong trong container. Hay chon diéu kién thuong mai
(Incoterms) thich hdp cho cdc rudng hgp sau:
- Trudng hop I: hang duge giao cho ngudi mua ngay tai kho clia nha
xudt khdu tai Pdc lic - Viét Nam, thl tuc xuat khau do ngudi mua ty
lo li€u.
- Trudng hdp II: ngudi bdn lo thué thu v mua bdo hiém cho hang
héa.
- Trudng hgp II1: ngudsi ban thué phuong tién vén tdi d€ chd hang 16i
dia di€ém d&n, ngudi mua ty mua bao hi€m cho hang héa.
- Trudng hgp TV: hang dugc giao cho ngudi van tai tai CFS cang
Bé&n Nghé, thi tuc xudt khiu ngudi bdn lo, ngudi mua wr lo thué
phuong tién van tai va mua bdo hi€m cho hang héa.

Mot nha nhép khdu & Tp. H5 Chi Minh, mua thiét bi ciia mét nha
xuit khfu Singapore, thi€t bi s& duge giao di tit Pic. Hay chon diéu
kién thuong mai (Incoterms) thich hop cho cdc truding hop sau déy:

- Trudng hop I hang dude giao cho ngudi van tii tai CFS céng di,
thii tuc xudt khiu ngudi bén lo.
- Trudng hop II: ngudi mua mudn nhdn hang an toan tai cang dén,
thi tuc nhip khiu ngudi mua tv lo.
- Trudng hgp HI: ngudi ban lo thué thu v mua bdo hi€ém cho hang
héa. '
- Trudng hop IV: ngudi ban thué phuong tién vén tdi, ngudi mua ty
lo mua bao hiém cho hang héa.

Mot nha nhip khdu 8 Tp. HS Chi Minh, nhip khdu phdn bén héa
hoc clia mot nha xudt khiu Korea, phan bén duge cung cdp tai
Philippines. Hiy chon diu kién thuong mai (Incoterms) thich hgp
cho céc trudng hgp sau:
- Trudng hop I: ngudi ban mudn cung cap hang an toan tai cang dén,
thd tuc nhip khiu ngudi mua w lo.
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13.

- Trudng hop II: nhung gid quéd cao nén ngudi mua khong chap
nhan. Ngudi ban Gé nghi: ngudi ban thue tau va mua bdo hiém cho
hang héa.

- Trudng hop IIL: gid van chua hap din, nén ngudi ban la1 dua ra
phuong 4n: ngudi ban chi lo giao hang 1én tau tai cdng di, chiu chi
phi san x&p hang va lam thi tuc xuat khiu, moi viéc con lai ngudi
mua tf lo.

- Trudng hgp IV: ngudi mua gip khé khin trong viée thué tau, nén
lin cudi ciing ddng ¥ vdi phuong 4n: ngudi ban thué tan, ngudi mua
tr lo mua bdo hiém cho hang héa.

Trén cuong vi nha xudt khiu, xuat khiu ca phé di My, hay trd loi
c4c cau héi sau (chi cdn trd 13 vin tit C6 hay Khong), trén co s§ d6
chon didu kién thuong mai (Incoterms) thich hgp vdi khé ning cla
minh:

. Anh (chi) c6 khd niing chiu moi rdi ro, phi tdn d€ duva hang t6i
céng dén qui dinh khong?
2. Anh (chi) ¢c6 thé xin gidy phép nhdp khiu vio dat nudc ngudi
mua dugc khdng?
3. Anh (chi) ¢6 thé thué tau chéi hang tdi cdng dén qui dinh duge
khéng?
4. Anh (chi) ¢6 thé mua bdo hiém cho hang héa dugc khong?
5. Anh (chi) ¢6 thé chdp nhin thanh todn sau khi hang dudc giao an
todn tai cdng d€n khong?
6. Hang c6 dong trong container khdng?

14. Trén cuong vi nha XK, xuat khdu gao di Indonesia, hay trd 13i cac
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cdu hoi sau (chi cin tra 19i ngdn gon C6 hay Khong), trén cd sG do
chon diéu kién thuong mai (Incoterms) thich hgp véi khd ning cla
minh:

1. Anh (chi) ¢6 kha niing 1am thd tuc xudt khau khong ?
2. Anh (chi) ¢6 thé thué dugc phuong tién van tdi khong?
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Anh (chi) c6 thé mua dugc bdo hidm cho hang héa duge khong?
Anh (chj) ¢6 1am dudc thd tuc nhap khdu hang héa vao nudc
ngudi mua dude khong?

Ndi dén c6 phai cdng bién khong?

Hang c6 duge van chuyén bing container khong?

15. Trén cuong vi nha nhédp khiu, nhap khdu phan bon hoa hoc 1
Philippines, hay trd 18i céc cdu hoi sau (chi can trd 131 ngdn gon CO
hay Khong), trén cd s6 d6 chon diéu kién thudng mai (Incoterms)
thich hop v&i kha ning cia minh:

1.

o v B WD

Anh (chi) ¢6 kha ning chiu moi rii ro, phi ton dé dén tan cd s8
ngudl

ban nhan hang khdng?

Anh (chi) ¢6 thé 1am dudc thi tuc xuat khiu khong?

Anh (chi) ¢6 thué dudc phuong tin van tai khong?

Anh (chi) ¢6 thé mua bdo hiém cho hang héa dugc khong?

Anh (chi) c6 thé 1am dudc thi e nhip khiu khong ?

o

C6 nhat thi€t phai 18y vin don tif cang dén cang khong?

16. Trén cuong vi mot nha nhap khdu, nhap khiu Cement tif Thailand,
hiy tra 10 cdc ciu hdi sau (chi cin trd 131 ngin gon CO hay Khéng),
trén ¢d s§ dé chon diéu kién thuong mai (Incoterms) thich hgp véi
kha niing clia minh:

o WD

-

Anh (chi) c6 khd ning chiv moi i ro, phi tn d€ dén tan kho
clia ngudi ban nhin hang khéng ?

Anh (chi) c6 thé 1am dugc thd tuc xuét khiu khong ?

Anh (chi) c6 thé thué dugc phuong tién vAn tai khong?

Hang c6 nhat thift vin chuyén bing dudng bién khong ?

Anhb (chi) c6 thé mua bdo hiém cho hang héa duge khong?

Anh (chi) ¢6 lam dugce tha tyc nhap khau khong ?
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17. M6t nha xuét khdu 8 My, xudt khau thi€t bi cho mot nha nhip khiu
& Tp. H3 Chi Minh, theo diéu kién CIF. Cing bdc hang: South
Louisiana. Cang d3 hang: Sai gon, Viét Nam. Hay cho biét:

Pia diém chuyén giao rii ro 12 dia diém nao?

Dia diém viét kém theo CIF la‘dia di€ém nio?

Ai 12 ngudi mua bio hiém?

Al 12 ngudi duge mua bio hiém?

Ai 12 ngudi lam thd tuc ddi bio hiém khi hang héa gap rii ra doc

dudng?

Ai phdi 1am thd wc xuat khau?

Ai phai 1am thd tuc nhip khau?

Ai 12 ngudi thué phuong tién van tai?

Ai 12 ngudi 14y B/L tit hing vén tai?

10 Ai 12 ngudi trd cude van tai?

18. Cong ty VNF (Viét Nam) ky hgp ddng xudt khidu 10.000 tdn gao
cho cong ty S. (Singapore) vdi gid USD 258/MT FOB cing Sai
Gon, Viét Nam (Incoterms 2000). Cdng bdc hang: Cang Sai Gon.
Thanh todn bing L/C A/S. .

- Rii ro duge chuyén tir ngudi bdn sang ngudi mua tif khi nao? Ai la
ngudi mua bdo hiém cho hang héa va mua theo diéu kién nao?

- Khi hang di dugc giao 1&n tau tai cdng Sai Gon thi vao thdi nay
quyén s& hitu hang héa da duge chuyén t ngudi bdn sang ngudi
mua chwa? Tai sao?

19. Cong ty S (Viét Nam) dy kién xut khdu 84,5 MT ca phé di Chiu
Au, hang déng trong 5 containers 20°, dja diém di: Cdng Sai gon;
dia diém dén: Hamburg, thdi gian giao hang: thing 4/2005. Gia

.FOB Sai gon, du tinh USD 705/MT, thanh toan: CAD.
Biét:
- Cudc vAn chuy&n mdt container 20’ tit Tp. HS Chi Minh
di Hamburg 1a USD 1250.
- Ty 1& phi bio hiém: 0,5%.
- Lai sudt ngdn hang 6%/nim.
Hay tinh gid CIF Hamburg? Thanh todn bing L/C trd chdm 1 théng
ké tir ngay ky B/L.

oW
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20. Trén cuong vi nha xuat khiu, hiy chon diéu kién thuong mai qudc €
(INCOTERMS ) thich hgp cho mdi truding hdp sau:

Trudng hgp

I
Kha niing omm | Iv | v vi|vil| VI | IX; X

1 | C6 kh3 niing chufin b
duge hiing XK theo yéu c|lclclc |C)|C cC | C cC | C
cilu khéng?

2 | Hang c6 nhit thi€t phai
giao qua lan can tau tai cCliC| K K K| C K K K | K
cing bic hang khéng?
3 | Cé kha nang thué duge
phudng tién vin tai aé
vén chuyén t&i dja diém
dén khdng?

4 | Cé kha ning mua dugc
bao hiém cho hiing héa K|C|C | C|C|]K]|K K [K|C

khing ?
5 | C6 kh3 nang lam thi tyc

XK khong ? cC | C C C C C K C ci cC
6 | C6 khi ning lam thi tyc

NK khong ? K|K| C K | K| K K K KK

7 | C6 khi niing chju mgi
riti ro va phi tén € giao
hang tai dja diém 46n
khéng?

8 | Cé chlp nhjn giao hang
tgi noi d€n an toan rdi K|KjiCc|cCc|C|K/|K K |[K|K
mdi thanh todn khéng?
9 | Coé khd nding d3 hang tai
cdng dén khong?

10 | Hang c6 déng trong
container khong ?
INCOTERMS lya chon:

Ghi chii: C — C6; K — Khong.

K|kK|c|K|Cc|K|K| K |[K|[K

K|K|lCcC|K[K|K]|]Cj C |C}C

21. Trén cudng vi nhd nhap khdu, hiy chon diéu kién thuong mai qudc
1€ (INCOTERMS) thich hgp cho mbi trudng hgp sau:

Truing hgp
| V|V | ¥ VII | VHI| IX X

Khii ning 1 1| 1IH | I

I | Cé6 kha ning chju moi

ridi ro, phi tén aé dén K|lk| X [K|[K|K|[C | K]|]K]I]K

tin co s& ciia nguii Bdn

31



Chuong | - INCOTERMS

nhin hing khéng?
2 | €6 khé niing tam tha tye

XK khong ? K|IK|K |K]|K|[XK C K K K
3 | Hang c6 nbAt thiét phdi

giao qua lan can thu tai clc| K |K;K| K K K K C
cang bdc khéng?
4 | Cé kha niing thué duge
phuong tién vin tai K|C| K{K]|K| K C C K K
khéng ?
§ | Cé kha ning mua dugc :
bao hi€m chohanghéa | K | C | K | K | K| K | € c|lCc)|C
khong ?
6 | C6 4di héi hang an todn
141 dia diém a&n méi k| K| clc|c!lK|K|K]|KIK
thanh toin khéng ?
7 | Cé kba niing tam tha tyc
NK khéng ?
8 | Cé kha niing d3 hing ti
trén tau xudngtaicang | C | C | K | € K| K C C C C
dén khéng?
9 | Nei d€n c6 nhit thi€t 1
cang bién khong?
10 | Hiang c6 déng trong
: container khing ?

E INCOTERMS lyya chgn:

Ghi chii: C — Cé; K — Khong.

BAl TAP LGN CHO NHOM/
BAI TAP CHO HQC VIEN CAO HOC

Khio sat, d4nh gi4 tinh hinh dp dung Incoterms tai Viét Nam/ thanh
phd H& Chi Minh va thit 4 xudt mot s& gidi phap nhim nang cao higu
qué st dung Incoterms.
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CHUONG 1l
CAC PHUONG THUC THANH TOAN
Qudc TE CHU YEU

Thanh todn quéc t€ 1a cong viéc rdt quan trong ma moi nha xuat nhap
khZu trén thé gidi ddu hét sic quan tam. C6 thé ndi: céch gidi quyet van
d2 thanh to4n 1a dai bd phin cla cong viéc budn ban. Chat lugng clia
cdng tic nay s€ c6 dnh hudng quy€t dinh dén hiéu qué kinh t& cda hoat
ddng kinh doanh ngoai thwong.

Mu6n dam phén, k¥ két va t3 chic thyc hién St hop ddng ngoai thuong,
ban cin phii hiéu thau ddo vé nghiép vu thanh todn qudc t€, dac biéi 12
cdc phuodng thifc thanh toan.

N6i dung cla nghiép vu thanh toan frong ngoai thuong rat rong. Mon
Thanh todn qudc t€ da gidi thiéu tat cd nhitng ndi dung nay, nhung trong
c4c phin: cdc phuong thiic thanh toan qudc t& va cdc phuong tién thanh
ton qudc t€ , mon Thanh todn quéc t€ ding wén gide do ngan hing dé
nghién cfu va gidi quy&t vin dé. Con trong mdn hoc K§ thuit Ngoai
thuong chiing t&i chi tip trung vao ndi dung trong yéu nhat cia nghiép
vu thanh tosn qudc t€ - c4c phuong thifc thanh todn quéc t&€ chi y&u va
diing trén gidc 4o chil hang d€ nghién cifu va gidi quyét céc vén dé.

Trong thanh toan qudc t& c6 nhiéu phuong thic nhu:

& Tra tién mit (in cash).

< Ghi s6.

< Mua bén d6i luu (d8i hang).

+» Nhg thu.
& Chuyén tién.

< D3i chimg tit 13y tién.

< Tin dung ching ti...
S4p tdi day cing véi sy bing nd ciia Internet, ciia nén kinh t& tri thic s&
¢4 nhitng phitdng thifc thanh todn mdi ra 43 - thanh todn qua mang, tao
cubc cdch mang trong thanh todn quéc t€.
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M&i phuong thitc déu c6 nhilng vu nhude diém riéng, trong tdng trudng
hop cu thé s& cd nhing phudng thic thich hgp, dé chon dugc phuong
thitc thanh todn phit hgp va higu qua, trudc hét cin hidu ban chat cla
chiing.

L. TRA TIEN MAT (IN CASH).

Ngudi mua thanh todn bang fién mat cho ngudi ban khi ngudi bin giao
hang hodc chap nhan don dit hang cla ngudi mua.

Phuong thific nay tuy don gian, nhung hign nay it dugc dp dung trong
thanh todn qudc t& vi rli ro cao va higu qua thap.

1. PHUGNG THUC GHI SO (OPEN ACCOUNT).

1. Kh4i ni¢m:

La phuong thifc thanh todn, trong d6 ngudi bin mS mdt tai khoan (hodc
mét quyén s3) dé ghi ng ngudi mua, sau khi ngudi bdn di hoan thanh
viéc giao hang hay cung cdp dich vu, theo d6 dé&n thdi han qui dinh
(thdng, qui, nim...) ngudi mua s& tra tién cho ngudi ban.

2. Qui trinh nghi¢p vy:

Sodd 2.1
NGAN HANG BAN g ™ NGAN HANG MUA
(3) (3
N
NGUOUI BAN : NGUOT MUA

8y

1. Ngudibéan giao hang va glfi chimg tir cho ngudi mua.
2. Ngudi ban bdo ng tryc ti&€p cho ngudi mua.
3. Pé&n k¥ han ngudi mua chuyén tién thanh todn cho ngudi bin.

3. Panh gia:

14
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Phuong thifc thanh todn don gidn, chi c¢6 hai bén: ngudi ban va ngusi
mua tham gia thanh todn, ngdn hang khong tham gia vdi chic ning md
tai khodn dé thyc thi thanh todn, chi mg tai khodn don bién, khong md
tai khodn song bién. Néu ngudi mua md tai khodn dé€ ghi thi tai khodn
Ay chi 13 i khodn theo ddi, khong c6 gia tri thanh quyét todn gida hai
bén.

Phuong thiic nay chi ¢6 Igi cho ngudi mua.

4. Diéu kién 4p dung:
Ap dung trong cdc trudng hop:
& Thanh to4n trong mua bdn ndi dia.
< Thanh todn tién gifi bin hang & nudc ngoal.
& Thanh todn khi d5i bén Mua — Bén rét tin ciy nhau.
& Thanh todn tién phi dich vu.

Il THANH TOAN TRONG BUON BAN POI LUU
(COUNTER TRADE).

Budn ban ddi luu 13 cdc hoat dong trao ddi hang héa trong thuong mai
qudc t&, trong dé hai (nhiéu) bén ti€n hanh trac ddi hang héa no 13y
hang héa kia.
Hién cé cde hinh thdc budn bén ddi luu sau:

< Nghiép vu Barter (nghiép vu déi hang thuin wiy).

& Nghiép vu song phuong xudt nhép.

% Nghiép vu Buy — Back.

1. Nghiép vu Barter: La nghiép vu hang d3i hang, khong sif dung tién
trong thanh todn.

2. Nghiép vu song phuong xuit nhip: Pay ciing 13 hoat dong mua ban
d6i lwu, nhung ¢6 thé skt dung tién (hoic mdt phdn tién) dé€ thanh todn.
Dé phong ngira rli ro thudng st dung thy tin dung dsi khai (Reciprocal
L/C xem thém & phan sau).
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3. Nghiép vu Buy — Back: La nghiép vi mua bdn déi luu trong linh vic
dau te trung va dai han. Trong d6 mdt bén cung c&p mdy méc trang thi€t
bi va s& nhén lai sin phdm do bén Kia sit dung mady méc d6 1am ra.

V. PHUONG THUC NHG THU (COLLECTION).

1. Khéi niém: ‘ _
Phuong thic nhd thu la phuong thifc thanh todn ma ngudi bdn sau khi
hoan thanh nghia vu giao hing s& ky phit héi phiu doi tién ngudi mua,
nhd ngan hang thu hd sd tién thu ghi trén t3 h6i phi&u do.

P& hidu dugc phuong thic nhd thu, trude hét cin nm vilng: HGi phi€u
12 gi?

H&i phi¢u (B/E — Bill of Exchange hodc Draft).
> Pinh nghia:
H&i phi€u thuong mai 12 mdt 13 ménh 1&nh ddi tién vo diéu kién do
ngudi xudt khiu (ngudi bin, ngudi cung Gng dich vu) ky phdt doi tién
ngudi nhap khdu (ngudi mua, ngudi nhin cung tmg) yéu ciu ngudi nay
phdi trd mdt 8 tién nhét dinh cho ngudi hudng 1¢i qui dinh trén hoi
phiu, tai mdt dia diém nhit dinh va trong mot thasi- gian nhat dinh (cd
thé tri ngay hoic c6 thé trd vé sau).
Qua dinh nghia trén, c6 nhiing ngudi li€n quan dén viée tao 14p va ud
tién héi phi€u nhy sau:
Ngudi ky phét hi phi€u (Drawer): 1a ngudi ban hang, ngudi xudt khiu
hang héa, ngudi cung dng dich vu.
Ngudi trd tién hdi phi€u (Drawee): 12 ngudi ma héi phi€u gi dén cho
ho va doi tién ho, d6 12 ngudi mua, ngudi nhip khdu, ngudi nhén cung
¥ing hodc mot ngudi thit ba do sif chi dinh clia ngudi trd tién héi phiu.
Ngudi tht ba nay thudng 1a ngin hang (ngan hang.chdp nhin -
confirming bank hodc ngén hang md thy tin dyng — issuing bank...).
Ngudi hudng I0i hoi phi€u (Beneficiary): trwdc tién 12 ngudi ky phat hoi
phié’u, sau nifa 13 mot ngudi nao d6 do ho chi dinh. Theo ludt quan ché&
ngoai hdi cda nudc ta, ngudi hudng 16i nay 12 cdc Ngin hang kinh doanh
ngoai hdi duge Ngén hang Nha nudc cip gidy. phép.
> Dic diém clia héi phi€u:

e Tinh tritu tIgng.

e Tinh bt bude tr tién.
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¢ Tinh luu thong.
> Hinh_thwtc cba H6i phi€u: (Theo ULB 1930 — Uniform Law for
Bills of Exchange):

H&i phi€u phai duge 1ap thanh vin ban. C6 thé viet tay, ddanh mdy, in
sdn...
Ng6n ng tao 1ap héi phi€u: biing mot thif tie’ng
Khong dugc viét trén héi phidu bing but chi, myc dé, muc dé phai.
Hoi phiéu ¢6 thé 1ap thanh 2 hay nhiéu ban (thudng 13 2 bdn) ¢6 gig tri
ngang nhau.
» Noi dung cia Héi phiu: (theo ULB 1930):
Nhitng néi dung bit bude:

s Phdi ghi rd tiu dé (Bills of Exchange/ Exchange or Dratt).

e Ghi r6 dja di€m, thdji gian l4p hoi phiéu.

e Ménh lénh trd tién v6 diéu kién.

* MG{t 3 ti€n nhat dinh (ghi rd rang bing s5 va biing chi).

* Thdi han trd tién: trd ngay, trd sau.

e Dia dié€m tr3 tién.

e Ngudi hudng loi.

* Ngudi trd tién héi phiéu.

e Ngudi ky phét hoi phi€u va ky tén.

* Ngoai ra con nhifng ndi dung mang tinh tdy nghi.

{xem mdu hdi phiéu duoi day)

Hﬁ" phléu dl?mg trong phu‘dng thife nh¥ thu:

BILL OF EXCHANGE

! No ... 20....
For....
7} Sight of This FIRST Bills Of Exchange (Second of the

same tenor and date being unpaid) pay to the order Of ...,
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Hoi phlé'u dl‘mg trong phuong thife tin dung chiing ti:

BILL OF EXCHANGE

7 No... 20.......
For ... .
Al Sight of This FIRST Bills Of Exchange
(Second of the same tenor and date being unpaid) pay to the
OFAEE OF ettt e ettty vae e e e e et et e r e s viesaaaaes bbbttt rarrr e peees
B SUITY OF oo eeeteieeeti e e s s s et eeeeesmbrt e e s s o ennmats e s raraa e e e e s neeras
Value received as per our invoice (s} NO. (8) ...
B 11 -1 JUURTUT VU U U T T T OO O PP PUU
LB s Ty e =L USSP PPIOPP
frrevocable L/C No:.................. o 7= 11 =1o SOOI
TO o cetereer e erene e cenenns

» Cdc Joai hdi phi€u:
Dya trén nhitng tiéu thic khac nhau, ngudi ta phan chia hdi phi€u thanh
cdc loai khéc nhau. C6 nhiéu cin cit dé& phén loai hdi phi€u, dudi day la
nhitng c¢in ct phan loai thdng dung:
Cin cf vio thdi han ura tién:
H&i phi€u duge chia lam hai loai:
¢ H&i phiu trd tién ngay (Sight Bill): 12 loai hdi phi€u ma khi nhin
thdy hoi phiéu, ngudi trd tién phdi thanh todn ngay & ti€n ghi
trén hoi phiu cho ngudi hudng 16i.
¢ H&i phi€u c6 ky han (Usance Bill): 12 Joai hdi phi€u chi dudgc
thanh todn sau mot s& ngiy nhat dinh k€ tir ngay ky phat hdi
phiéu hoic k& tiY ngay nhin th&y hdi phiéu,
Cin cit vao chiing tif kem theo:
Héi phi€u dugc chia 1am hai loai:
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s H&i phi€u tron (Clean Bill): 12 loai héi phi€u ma viéc thanh todn
né khong kém theo didu kién c6 lién quan dén viéc trao ching tir
hang héa hay khdng.

o Hdi phi€u kém ching tir (Documentary Bill): 12 loai hdi phi€u
khi giti d&€n ngudi trd ti€n c6 kem theo cdc ching tif hang hda va
néu ngudi tra tién thanh todn hdi phi€u thi ngan hang mdi giao
chitng tr hang héa (Delivery of Documents against payment —
D/P), hodc ngudi trd tién chdp nhin thi ngdn hang mdi giao
chiing tir hang héa (Delivery of Documents against acceptance —
D/A). | ~

Cin ¢t vao tinh chat chuyén nhudng clia hdi phiéu:
H&i phiéu duge chia lam ba loai:

e HGi phi€u dich danh (Nominal Bill): 12 loai h&i phi€u ghi rd tén
ngudi hudng lgi. HS1 phi€u nay khong dude chuyén nhugng bing
thd tuc ky hiu. _

e H&i phi€u trd cho ngudi cAm phi&u (Bearer Bill): nic 12 loai héi
phi&u v6 danh (No — Nominal Bill), trén h&i phi€u khong ghi tén
ngudi hudng lgi, ma chi ghi “pay to bearer” (rd cho ngudi cdm
phi€u) hodc khéng ghi gl cd. Ddi vdi loai héi phidu nay, ai cim
dude né s& trd thanh ngudi hudng 1gi, khéng cin phdi ky hiu.

¢ Hdi phi€u theo 1énh (Order Bill): 1a loai hdi phi€u ghi r5: Pay to
the order of...) (trd theo lénh cda ngudi hudng Igi). Muén chuyén
nhudng hoi phi€u ndy, ngudi hudng 1¢i phdi ky hau. HGi phi€u
theo 1énh dudc st dung rit phd bi€n trong thanh todn Quéc té.

Ciin c vao ngudi ky phat hdi phidu:

e HG&i phi€u thuong mai: do ngudi xudt khiu ky phat.

e HG&i phi€u Ngan hing: do Ngin hang phat hanh ding d€ chuyén
tién giita cdc Ngin hang.

» Cdc nghiép vu ¢é lién quan d€n luu théng héi phiu:
% Chép nhan héi phiéu (acceptance):
Céng thiic chdp nhgn:
Ghi r6 “chap nhin” (Acceptance or Accepted...)
Chir ky, ho tén clia ngudsi chdp nhén.
Diéu ki¢n chdp nhén:
Theo ULB thi chi ¢6 chap nhén vo diéu kién.
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Theo BEA (Bill of Exchange Act 1882) c6:

Chap nhin vo diéu kién (General acceptance).

Chip nhén ¢6 bdo luu (Qualisied acceptance).

Chap nhén ¢6 diéu kién (Conditional acceptance).

Chdp nhin mdt phdn (partial acceptance). Ex: “Accepted for
£150 only, John Brown”.

Chip nhan trd tién tai mot dia phuong nhit dinh (local
acceptance). '

Ex: “Accepted, payable at A Bank.Lid and there only, John Brown™.

Chap nhin tra ti€n vao thdi gian ndo d6. Ex: “Accepted, payable
at six month’s date, John Brown”.
Chap nhén trd tién cho mdt ngudi.

< Ky hiu héi phiéu: (Endorsement):
Céc loai k¥ hau thong dung:

Ky hau d€ tring (blank endorsement) (ngudi ky hdu chi ky tén).
Ky hiu theo iénh hay ky hdu dic biét (order endorsement —
special endorsement). Ex: “Pay to the order John Brown™...

Ky hiu han ch€ (Restrictive endorsement). Ex: “Pay to John
Brown only™.

Ky h4u phi&u mi&n truy ddi (Without recourse endorsement).

Ky héu ¢6 diéu kién (Conditional endorsement). Ex: “pay to my
daughter Mary Smith, when she finishes college™.

< Bao Ianh hé&i phi€u (aval): 1a sy cam k&t cda ngudi thif ba trd tién

cho ngudi hudng 1¢i hdi phi€u khi dén han trd tién.

% Khdng nghi:
Trudng hop d&n han nhung héi phigu khong dugc trd tién, ngudi hudng
Igi hién tai clia h6i phiéu ¢6 quyén khdng nghj ngudi trd tién trudc phép
luat, -

< Chiét kh&u héi phiéu:
La nghiép vu cho vay ciia Ngan hang néu h6i phi€u chua dén han ud
tién ma ngudi hudng 1gi h6i phi€u cdn ban dé 18y tién. Ngan hang s&
mua v6i mdt gid thap hon s6 tién ghi trén 13 hdi phi&u d6, s@ tién chénh
1éch goi 1a Igi nic chiét khau.
Sau khi 3 xem xét vé hi phi€u ching ta trd lai v6i phuong thic Nho

thu.

C6 hai loai nhg th.u:
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a. Nho thu phiéu tron (Clean collection):
Nh thu phi€u tron 13 phuong thic ma ngudi bén nh3 ngin hang thu ho
tién héi phi€u 3 ngudi mua, nhung khdng kém theo didukiéngicd.
b. Nho thu kém chiing tit (Documentary collection):
La phuong thifc ma ngudi bén sau khi hoan thanh nghia vu giao hang,
14p bd chiing ti thanh todn nhd thu (ching tit gdi hang va h&i phiéun) va
nhd ngan hang thu ho tién 13 hoi phi€u d6 vai diéu kién 12 ngudi mua
tr4 tién hodic chip nhén tr4 tién thi ngdn hang mdi trao toan bd ching
gti hang cho ngudi mua dé ho nhan hang.
Tuy theo diéu kién tra tién, ngudi ta chia phwong thic nay lam cic loai:
& D/P - Delivery Of Documentary Against Payment — nhd thu
theo hinh thifc thanh todn giao ching t¥, gom: D/P at sight —
Thanh todn tr3 tién ngay (Khi nhan dugc tié€n thanh todn nhd thu
cia khdch hiang (ngudi mua), thanh todn vién clia ngdn hang
giao ching tif cho khdch hang, yéu ciu khdch ky nhin); D/P at
X days sight (Delivery of documents against payment of a
draft drawn payable at a future date) — Thanh toan h&i phi€u c6
thdfi han (Nhan dugc ching tif nhd thu theo hinh thic nay , thanh
todn vién thdng béo cho khach hang dén chdp nhén hoi phiéu c6
thdi han. Chiing ti¥ chi dugc giao khi B/E da dudgc chip nhin va
duge thanh todn (Khéch hing ¢6 thé k§ quy 100% tri gid B/E dé
dudc nhin ngay ching tf hogc thanh todn vao ngay ddo han aé
nhin chifng tir)). |
D/A — Delivery of Documentary Against Acceptance — nhd thu
chip nhin thanh todn giao ching W— goi ngin 1a nhy thu trd
chim (Khi khdch hang c6 cam két trd tién biing vdn bdn hoac
ky chip nhin thanh todn B/E vao ngay ddo han, thi thanh todn
vién clia ngdn hang giao chiing tif cho khéch hang).
& D/OT - Delivery of documents on other terms and conditions —
Giao chiing ti¥ theo cdc di€u kién khéc, gbm:
a/ Thanh todn tdtng phin (Partial Payment): Nhin dugc b ching tY
thanh to4dn theo hinh thifc nay, thanh todn vién thong bdo cho khdch
hang va yéu cdu khach hang: i/ Thanh todn dé giao phin chiing tif
nhds thu theo D/P at sight; ii/ Chdp nhén thanh todn dé giao phén
chitng tif nhd thu theo D/A. '

Y
”or
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b/ Giao ching ti khi c6 Gidly hifa trd ti€n (Delivery of documents
against Promissory notes).

¢/ Giao ching tif khi c¢6 Thu cam ket tra tién (Delivery of
documents against Letters of undertaking to pay).

d/ Giao ching tit khi c6 Bién lai tin thic (Delivery of documents
against a Signed trust receipt). |

2. Qui trinh nghiép vu:
a. Nh& thu phiéu tron - Clean collection.

Sgdd 2.2
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NGUGI (1 NGUOI
BAN - MUA

T HGP BPONG NT T

Ngudi ban giao bang, 13p bd ching glii thing ngudi mua.
Ngudi ban ky hoi phi€u doi tién ngudi mua va nhd ngan hiang thu
h6 tién cia hoi phi&a d6.
Ngan hang bén bén chuyén hoi phiéu cho ngén hang bén mua va
nhd ngan hang nay thu h tién § ngudi mua.
Ngan hing bén mua chuyén hdi phi€u cho ngudi mua va yéu ciu
tra tién.
Ngudi mua tr4 tién ho#c t¥ chdi tra tién, didu nay hoan toan phuy
thude vao thién chi cia ho, c6 thé chia thanh 3 trudng hop:
Ngudi mua chi€ém dung hang ca ngudi ban va khong tra tién.
Ngudi mua i chdi thanh todn va khong nhén hang, ngudi bdn
phéi xur 1y:

o Thuong hrgng d€ ban gidm gid cho ngudi mua.



6.

7.

K§ THUAT NGORAI THUONG

- ¢ Ban cho ngudi Khic.
o Van chuyén vé hodc bd di.

Ngudi mua déng ¥ trd tién, thong thudng sau khi nhin hang thi
ngudi mua méi trd tién. '
Ngin hang bén mua chuyén tién hodc hoan lai hoi phi€u bi tf
chéi tra tién cho ngan hang bén badn.
Ngin hang bén ban chuyén tién hodc hoén lai toan bo héi phiéu
bi tir chéi trd tién cho ngudi ban.

Phuong thiic nay ¢6 nhude diém 12 khong ddm bdo quyén 1gi cho ngudi
bén, vi viéc thanh todn hodn toan phu thudc vao ¥ mudn cda ngudi mua,
t6c do thanh todn chdm va ngan hang chi déng vai trd ngudi trung gian
don thuin ma thdi.

Trudng hop 4p dung phudng phap nay:

Hai bén mua va ban tin cdy 1dn nhau hodc hai bén cling trong noi
bd cong ty véi nhau.

Ding dé thanh todn cudc phi vén tdi, bido hi€m, hoa hong, Igi
nfc...

b. Nhos thu keém chitng tit (Documentary collection). (xem so dé2.2)
Ngudi bdn giao hang.

1.

Ngudi bén 1ap bd ching tr thanh todn trong d6 bao gbm bd
chitng 1Y giti hang va héi phigu chuyén cho ngin hang va nhd
ngfn hang thu ho tién ghi rén to héi phidu d6 & ngudsi mua.
Ngéin hang bén ban chuyé&n bd chitng tir thanh toan cho ngan
hang bén mua va nhd ngén hang nay thu hd tién & ngudi mua.

. Ngén hang bén mua yéu ciu ngudi mua tra tién hdi phidu dé

nhan chimg tY, néu ngudi mua trd ti€n mdi trao chitng tr giti
hang cho ho d€ nhan hang, n€u khong thi cim gift chiing tir lai va
bao cho ngan hang bén ban biét.

Nguoi mua tra tién hofc tif chdi trd tién, ¢6 thé chia thanh 2
trudng hgp:

Nguoi mua ti chéi thanh todn va-khong nhan hang. Ngudi ban
phai xi¥ 1§ twong tf nhyt trén (phan Clean collection).

& Ngudi mua ddng ¥ tra tién:

N&u 12 D/P thi ngudi mua phai trd tién € duge nhén chiing
tir di 14y hang.

43



Chuoag Il - Céc phuoag thire thanh todn qudt t& chis y&u

- N&u 12 D/A thi ngudi mua phai chdp nhin héi phi€u, dén
thdi han qui dinh s& tr3 tién, d€ dugc nhén ching tr di 12y
hang.

- Né&u 1a D/OT thl ngudi mua xudt trinh cdc Gidy hifa trd tién,
Thit cam két trd tién, Bién lai tin thdc do chinh ngudi mua
lap, d& dudc nhén chitng o di 1y hang.

5. Ngin hang bén mua chuyén tién hodc hoan lai hdi phi€u bi tir
chdi tra tién cho ngin hang bén ban.

6. Ngin hang bén ban chuyén tién hoac hoan lai toan bd héi phidu
bi tif chdi trd tién cho ngudi ban.

So vdi phuong thic nhd thu phiéu tron, phuong thife nhd thu kém chiing
tir 33m bao hon, vi ngin hang di thay mit ngudi bdn khdng ch€ ching
tr. Tuy vdy, phuong thic nay vin con nhitng bat 10i cho ngudi ban nhu:
¢ Ngudi mua ¢6 th€ tir chdi khong nhin ching t vi 1y do nio d6
nhu gia hing di ha xuéng ching han. Tuy quyén s& hitu v& hang
héa van thudc vé ngudi ban, song hang da gii di rdi, gidi quyét
tiéu thu ra sao?...
% Thdi gian thu tién vé con qud chim, nén von cia ngudi ban vén
bi it dong.

V. PHUGNG THUC CHUYEN TIEN (REMITTANCE).

1. Khdi niém:
Phuong thic chuyén tién 12 mdt phuong thic thanh todn trong d6 mét
khéch hang (ngudi trd tién, ngudi mua, ngudi nhip khdu..) yéu ciu
Ngan hang phuc vy minh chuyén mét s6 tién nhdt dinh cho ngudi hudng
" 1¢i (ngudi bdn, ngudi xudt khiu, ngudi cung cdp dich vu...) § mét dia
diém nhat dinh. Ngan hang chuyén tién phii thdng qua dai 1y cla minh
& nuwde ngudi hudng 1¢i d& thyc hién nghiép vu chuyén tién.
Trong phuong thifc chuyén tién cé cdc bén lién quan:
& Ngudi trd tién hoic ngudi chuyén tién 13 ngudi dy nhiém cho
ngin hang dai dién minh chuyén tién.
& Ngén hang nhin dy nhiém chuyén tién 13 ngin hang & nudc
ngudi trd tién hodc ngudi chuyén ti€n (cdn goi 12 ngdn hang
chuyén tién).
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< Ngin hang dai Iy cda ngin hang chuyén tién thudng 13 ngan
hang & nude ngudi hudng Ioi.

< Ngudi hudng lgi 14 ngudi chi nd hodc ngudi bdn, hodc 12 ngudi
nao d6 ma ngudi chuyén tién chi dinh.

2. Hinh thifc chuyén tién:
Viéc chuyén tién cé thé duge thuc hién bing cic cdch sau:

% Hinh thic dién bdo (goi 1a dién hdi — Telegraphic Transfers —
T/T): Ngin hang thuc hién viéc chuyén tién dién ra 1énh cho
ngan hang dai 1y d nudc ngodi trd tién cho ngudi nhin.

% Hinh thitc biing thu (goi 12 thu hdi — Mail Transfers — M/T):
Ngan hang thuc hién viéc chuyén tién viét thw (c6 thé 1a 1énh trd
tién — Payment order, hodc 1a gidy bdo ghi c6 Avis credit) ra
1énh cho Ngan hang dai Iy d nudc ngoai tra tién cho ngudi nhan.

T/T nhanh hon M/T nhung chi phi chuyén tién cao hon rat nhiéu, nén
khi vin dung cdc nha xudt nhip khiu cdn cin nhic ky.
Chi ¥: Cén phan biét 13 TT vi TTR (xem k§ phén c4c loai L/C).

3. Qui trinh nghiép vu:
Xét vé thdi han chuyén tién, c6:
< Chuyén tién trd sau.
% Chuyén ti€n trd ngay.
% Chuyén tién trd trudc.
Trong d6 chuyén tién trd sau dugc 4p dung nhiéu nhat. Qui trinh chuyén
tién trd sau dién ra theo so 46 2.3.

S d6 2.3
4) .
NGAN HANG NGAN HANG
3) 2) 3)
NGUQL NGUGL
NHAP KHAU (0 XUAT KHAU

1. Sau khi hgp ddng ngoai thuong duge k¥ két, ngudi xudt khdu
thue hién viéc cung cap hang héa, dich vy cho ngudi nhap khau,
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chuyén giao ching tif (héa don, vin ddn va cdc ching tif ¢6 lién
quan) cho ngudi nhip khiu.

2. Dén thdi han qui dinh, ngudi nhip khiu viét 1énh chuyén tién gl
dén ngan hang phuc vu minh. Trong d6 phai ghi rd rang, day di
nhitng ndi dung chinh nhu sau:

» Tén va dia chf ngudi xin chuyén tién.

»  S§ tai khodn, ngdn hang ma3 tai khodn.

*  S§ tién xin chuyén.

» Tén va dia chi ngudi hudng Idi. SO tai khodn. Ngin hing
phuyc vu.

» Ly do chuyén tién.

» Ke&m theo cdc ching tif ¢6 lién quan nhur: gidy phép nhép

~ khdu, hgp ddng mua ban ngoai thudng, t¢ khai hdi quan...

3. Sau khi kiém tra, n€u hop 1é va nha nhip khau c6 dd kha ning
thanh todn, ngan hang s& trich tai khodn cla ngudi nhip khiu dé
chuyén tién, gii gidy bdo ng va gidy bdo da thanh todn cho
ngudi nhip khiu.

4, Nghn hang chuyén tién ra Iénh (biing thir hay dién bdo) cho ngan
hang dai 1y cho minh & nudc ngoai dé chuyén tién trd cho ngudi
xuit khdu.

5. Ngan hang dai Iy chuyén tién cho ngudi xudt khdu (truc ti€p
hodc gidn ti€p qua Ngan hang khdc) va gifi gidy bdo cho don vi
do.

4, Van dyng:
a. Déi vdi nha xudt khdu:
Phong ma clia Ngan hang nhén dién chuyén tién (hi¢n TT dudc st dung
1a chd yé&u) tir Ngan hing nwdc ngodi, sau khi ki€ém mi néu thdy ding
thi chuyén dién cho phong nghiép vu. Thanh todn vién cin cif vao chi
thi tra tién trong bic dién, tién hanh ghi byt todn:

Ng — Ngén hang nudc ngoai.

C6 — Cho ¢ong ty xuit khau.
But todn dude 1ap 4 lién, trong d6 ¢6 1 lién giao cho nha xudt khiu d€
bdo tién vé.
b. Déi vdi nha nhdp khdu:
Phuong thitc chuyén tién thudng ding dé:
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Thanh todn tién dich vu (cudc phi van tdi, phi bdo hi€m...):
Thanh todn tién hang nhip khau cé:

Thanh todn dng trutdc (hinh thife dat coc hodic cung cdp tin dung
cho nha xuit khiu), thi tuc gom:

Pon xin chuyén tién, c6 ndi dung sau: chuyén tién cho ai, tai
khodn s&..., Muc dich d& thanh todn 16 hang... s0... tri gia... Tén
ngan hang chuyén dén... tai khodn sd... Tén ngudi chuyén tién,
tai khodn s6... tai ngén hang...

Hdp ddng mua ban co ghi diéu khodn: “ifng trde x% tién hang
vao khodng thdi gian...”

Gi&y phép hoic han ngach (néu c6).

Chuyén tién tra ngudi xuit khiu sau khi dd nhan dudc hang, thi
tuc goém:

Pon xin chuyén tién.

T& khai hang nhap khau.

Hop déng mua ban ghi rd: - S8 tién; - Phuong thitc thanh toan:
chuyén tién.

Hdéa don.

Sau khi ki€m tra n&€u thdy hd sd hgp 18, thanh todn vién s& kiém tra s8
duf trong tai khodn tién gii clia doanh nghiép nhap khiu va chuyén tién.

N&u s& du 16n hon gid tri chuyén tién: thanh todn vién dinh
dién chuyén tién.
N&u s& du nhd hon gid tri chuyén tién: doanh nghiép nhap
khiu ¢6 thé xin mua hodc vay ngoai té dé thanh todn. Sau khi
d4nh dién chuyén tién, thanh todn vién lap phi€u chuyén
khodn:

o Nd: tai khodn tién giti cla Cong ty nhip khau.

o Cé: dich vu va dién phi.

o Cé: tai khodn Ngan hang nu6c ngoai.

va giti phong k& toan dé bdo ng cho cong ty Nhip khAu.

Tém lai: Chuyén tidn 13 phuong thic thanh todn, tuy nghi€p vu gidn
don, nhung quyén 1gi cda ngudi bén khdng dude ddm bio chic chin Vi
viéc chuy&n tién hoan toan phu thudc vao ¥ chi va ning lyc clia ngudi

mua.
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VI. PHUONG THUC GIAO CHUNG TU TRA TIEN
(CASH AGAINST DOCUMENTS - CAD).

Trong hoat ddng xuat nhdp khiu cda Viét Nam, trudc kia chi yéu chi si
dung 3 phuong thic: documentary credits, collection va Remittance, tit
nhitng nim 1990 trd lai diy 8 mot s8 ngin hang tai nude ta bit diu 4p
dung phuong thitc CAD. Phuong thitc thanh todn nay rit ¢ 1gi cho nha
xudt khiu, ddm bdo cho ho ¢6 thé thanh todn dude nhanh va chic chin.

1. Khai niém:

CAD (cash against documents) 1a phudng thifc thanh todn trong dé nha
nhép khdu y&u cdu ngin hang mé tai khoan tin thac (Trust Account) dé
thanh todn tién cho nha xuat khiu, khi nha xuit khiu trinh diy di nhing
chifng tif theo yéu cau. Nha xudt khdu sau khi hoan thanh nghia vu giao
hang s& xuat trinh b§ chitng tlt cho ngan hang d€ nhan tién thanh todn.

2. Quy trinh nghiép vu:

Scdd 2.4

Ngudi xuft khiu o Ngudi nhip khiu

\ y
(4 ~ (5
Ngin hang

1. Sau khi ky hdp dong mua bdn ngoai thudng vdi nha Xuat khiu
(trong d6 phuong thifc thanh todn duge qui dinh s& dung la
CAD), ngudi nhap khiu cin dén ngin hang phuc vy minh yéu
cdu thye hién dich vu CAD. P& lam dude diéu d6, ngudi nhip
khdu v3d ngin hang s& théa thuin va ky 1 bdn ghi nhg
(Memorandum), gbm nhitng ndi dung sau:

¢ Phuong thifc thanh todn (Means of payment): CAD.
¢ S&tién ky quiy (Pledged Amount) tri gia 100% thuong vu.
¢ Nhitng ching tif yéu ciu (Required Documents).
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¢ Phi dich vu (Commission).
6] ngin hang BFCE tai Tp. H6 Chi Minh Commission 12 0,25% tri gid
thuong vu va thong thudng khodn phi ndy nha XK phdi chiu.
Sau khi nha NK chuyén diy db s& tién k¥ qu§, mot tai khodn tin thic
(Trust Account) s& dude md d€ ghi s6 tién ky quy, ddng thdi Ngan hang
ciing thong bdo cho ngudi XK vé viée tai khoan tin thic di hoat dong.
2. Sau khi kiém tra cdc diéu kién cda tdi khodn tin thac, n€u chap
nhén nha XK giao hang cho ngudi vén tdi dé chuyén dén ngi nha
NK yéu ciu.
3. Nha XK sau khi ti€n hanh giao hang thi xudt trinh nhitng ching
tif ma Memorandum yéu ciu tai Ngén hang.
4. Ngan hang tién hanh kiém tra ching t¥ theo yéu cdu cia
Memorandum, néu thdy phd hgp thi ti€n hanh ghi C6 cho ngudi
XK va ghi Ng tai khoan ky quy ctia ngudi NK, sau khi d3 thu phi
dich vu Ngén hang theo chi thi trong Memorandum.
5. Ngin hang giao ching tif 1ai cho nha NK.

3. Trudng hgp ap dyng:

Quan hé ban hang t3t va thin tin giifa hai bén xudt va nhip khiu. Pac
biét ngudi NK phdi rat tin twdng & ngudi XK.

Khi bén nhitng mit hang khan hi€m trén thi trudng va ngudi XK mudn
¢6 ddm bao chic chidn trong thanh todn.

Trong céc phuong thifc thanh todn qudc t€, thi tin dung ching ur duge
ngudi ta st dung nhiéu hon c4. V1 vdy phén ldn ciia chuong s& danh cho
phuong thic ndy.

VI. PHUGNG THUC TIN DUNG CHUNG TU
(DOCUMENTARY CREDITS).

Mét trong nhitng phuong thifc thanh todn qudc t&€ hién nay dugc sif dung
rit phd bi&n 12 phuong thic tin dung ching tir. N&i dung phuong thifc
thanh todn tin dung chimg ti¥ dugc thuc hién theo “Quy tdc va thyc hanh
théng nhit v& tin dung ching tr” (Uniform customs and practice for
documentary credits) do Phong Thuong mai qudc t€ tai Paris (ICC) ban
hanh ban sita d8i mdi nhdt vao nim 1993, mang s8 hiéu dn phdm ICC
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500. Trong phudng thic tin dung ching tit, Ngén hang khong chi la
ngudi trung gian thu hd, chi hd ma con la nguisi dai dién bén nhap khiu
thanh todn tién hang cho bén xudt khiu, Bdo dim cho t5 chtc xuat khiu
nhan duge khodn tién tuong ing véi hang héa ma ho da cung Ung, ddng
thefi bio ddm cho t8 chic nhap khiu nhidn dudc s6 lugng, chit lugng
hing héa tuong tng vdi s8 tién ma minh phdi thanh todn.

Véi nhifng wu diém d6, phuong thitc thanh todn tin dung chiing W da ud
thanh phuong thiic thanh todn hitu hi€u nhit cho cd bén XK va NK.

1. Khai niém:
Phuong thic thanh todn tin dung chitng tir [2 mot sy thda thudn ma trong
dé mot Ngan hang (Ngén hang mé thif tin dung) theo yéu clu ctia khich
hang (ngudi xin md thu tix dung) cam k&t s& trd mot 8 tién nhdt dinh
cho modt ngudi thit ba (ngudi budng 1gi s8 tién clGa thu tin dung) hodc
chap nhéan hoi phi€u do ngudi thi ba ky phat trong pham vi s& tién do,
khi ngudi thif ba nay xuat trinh cho Ngin hang mot b chiing tif thanh
todn phil hgp véi nhitng quy dinh dé ra trong thut tin dung.

Nhu vy, cdc bén tham gia thanh todn trong phudng thifc tin dung ching

if trong ngoai thudng gdm co:

& Neudi xin mé thy tin dung (The applicant for the credit): 12 ngudi
nhip khiu hang héa, ngudi mua.

»  Ngin hang md thy tin dung (The issuing bank or opening bank): la
Ngan hang dai dién cho ngudi nhip khiu, né cung cap tin dung cho
ngudsi nhap khdu. La Ngén hang thugng dugc hai bén nhép khiu va
xuit khiu thoa thusn lwa chon va dugc qui dinh trong hdp déng,
néu chua c6 sy qui dinh trude, ngudi nhap khiu c6 quyén lya chon.
Quyén Igi va nghia vy chii y&u cda Ngén hang nay nhu sau:

e Cin cif vao don xin md tin dyng thu clia ngudi nhap khiu dé
md thu tin dung va tim cdch thong bdo ndi dung thy tin dung dé
cing véi viée giii ban gdc thu tin dyng cho ngudi xuat khiu. Thong
thudng viéc thong bdo va gt thu tin dung cho ngudi xuit khau phai
thong qua mdt Ngan hang dai 1y cia Ngin hang md L/C 6 nudc
ngudi xuft khdu, khong loai trif Ngén hang nay gii thing ban goc
L/C cho ngudfi xudt khau.

*
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o Sita a3, b6 sung nhimg yéu cau cia ngudi xin md thy tin
dung, cla ngudi xudt khdu d6i véi thy tin dung da dugc md néu b
sy ddng ¥ cdaho. |

» Ki€m tra ching tY thanh todn cda ngudi xuat khdu g dén,
néu xét thiy cdc ching tir 36 phtt hop véi nhitng diéu di quy dinh
trong thi tin dung va khong mau thudn nhau thi trd tién cho ngudi
xust khau va doi lai tién & ngudi nhip khiu, ngudc lai thi tif chdi
thanh todn. Khi kiém tra chiing tif thanh to4n cha ngudi xudt khdu
gtti d&n, Ngin hang chi chiu tréch nhiém ki€m tra bé ngoai cla
ching tif xem ¢6 phi hgp véi thu tin dung hay khong chi khong
chiu trach nhiém vé ki&m tra tinh chit phdp 1y cla ching t, tinh
chat x4c thuc cia ching tlf... Moi sif tranh chap vé tinh chat bén
trong ciia ching 6 1a do ngudsi nhip khiu va ngudi xudt khiu ty
gidi quyét.

¢ Ngan hang dudc midn trdch trong trudng hgp Ngan hang roi
vao cac bat khi khing nhu chi&n tranh, dinh cdng, ndi loan, lut 161,
hda hoan, dong dat... Néu thu tin dung hét han gia lic 45, Ngan
hang cfing khdng chiu trdch nhiém thanh todn nhiing bd ching tr
gifi dén vao dip 46, trir khi 43 c6 nhitng quy dinh dy phong.

e  Moi hau qud sinh ra do 15i cda minh, Ngdn hang md thy tin

dung phai chiu trich nhiém. Ngan hang dudgc hudng mot khodn thi
tuc phi mJ thy tin dung i 0,125% dén 0,5% tri gid cda thu tin dung
(tby ting ngén hang).
Ngudi hudng 1di (The peneficiary): 12 ngudi xuit kh#u hang héa,
ngudsi ban hojc bat cif ngudi 3o khéc ma ngudi xudt khdu chi dinh.
Ngén hang thdng bdo thu tin dung (The advising bank): thutng 1a
Ngan hang dai ly ciia Ngin hang md thu tin dung & nudc ngudi xudt
khdu. Quyén lgi va nghia vy chl y&u cia Ngén hang nay 1a:

e Khi nhin dugc dién thdng béo thy tin dung clia Ngén hang
md thu tin dung, Ngén hang nay s€ chuyén toan b ndi dung thu tin
dung da nhan dugc cho ngudsi xudt khfu dudi hinh thdc vin ban.

e Ngin hang thong bdo ¢hi chiu trdch nhiém chuyén nguyén
vin bdn bdc dién d6 chd khong chiu trach nhig¢m phai dich, di&n
gidi cdc Y chuyén mén ra tiéng dia phuong. Né&u Ngin hang thong
b4o sai nhilng ndi dung dién 43 nhan dugc thi Ngin hang phdi chiu
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tréch nhiém. Chinh vi v3y, trong cudi bide thi xdc bao dién md thu
tin dyng bao giJ cing ¢6 cau: “Please, note that we assume no
responsibility for any errer or omission in the transmission and
wranslation of the cable”. Tdc l1a: “Chiing t61 khong chiu trich
nhiém vé bat ci modt sy 16i 1am hay thi€u sét trong khi chuyén va
dich bic dién nay”. A _

e  Khi nhan dugc bd chitng t¥ thanh todn cla ngudi xuit khdu
chuyén t6i, Ngin hang phdi chuyén ngay va nguyén ven bS ching
1t 46 4én Ngén hang md thu tin dyng. Ngén hang khong chiu trich
nhiém vé& nhiing hiu qud phét sinh ra do s¢ chdm tré hoic mat mat
chifng tiY trén dudng di d€n Ngan hang md thy tin dung, mién 1a ho
chitng minh dé gifi nguyén ven va diing han bd chiing ti d6 qua buu
dién.

Ngoai ra con c6 thé ¢6 céc Ngén hang khédc tham gia trong phuong thifc
thanh todn nay nhu . _

>
0..

LA
0..
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Ngén hang x4c nhin (the confirming bank): 1 Ngin hang x4c nhin
tréch nhiém clia minh s€ cing Ngén hang md thy tin dung bdo ddm
viéc tr3 tién cho ngudi xufit khiu trong trudng hdp Ngan hang md
thy tin dung khong dd khd ning thanh todn. Ngan hang xdc nhén c6
thé vira la Ngin hing thdng béo thu tin dung hay 1a mdt Ngin hang
khéc do ngudsi xust khdu yéu ciu. Thudng 12 mot Ngin hang I6n, ¢6
uy tin trén thi trudng tin dung va tai chinh quéc t€.

~Ngéin hang thanh todn (the paying bank): c6 th€ 1a Ngin hang md

tht tin dung hoic ¢6 thé 13 mdt Ngan hang khdc dugc Ngin hang
md thy tin dung chi dinh thay minh thanh todn trd tién cho ngudi
xust khdu hay chiét khdu héi phi€u. Trudng hop Ngan hang lam
nhiém vy chi€t khau hdi phi&u thi goi 12 Ngan hang chiét khiu (the
negotiating bank). Néu dia diém tra tién qui dinh tai audc ngudi
xuat khiu thi Ngan hang trd tién thudng 1a Ngan hang théng bdo.
Trich nhiém ctia Ngan hang thanh todn giong nhu Ngin hang md
thy tin dung khi nhan b chifng tf cla ngudi xudt khiu gii dén.



2. Qui trinh nghiép vu:
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Qui trinh ctia phuong thifc tin dung chitng tir don gidn nhit nhy sau:

Ngudi Chi Ngin hing
mua thi md L/C

Phat Tin du
hanh thu
mot

ng Tri tiénr Ngudi

Bén

Vi ngén hang md L/C thudng & nudc ngudi mua, nén viéc e tiép
thong bdo va tra tién cho ngudi bén s& gip nhitng khé khin nhat dinh,
nén Ngén hang md L/C uy quyén cho Ngin hang dai 1y cia minh 3 nuSc
ngoai thyc hién nhiing cong viéc ndy, ic d6 sd 35 thanh todn s& c6

dang:
Ngudi |Chi| Ngan hang Chi| Ny hang :':n L/C |Cho| Ngwoi
mua Wil maLC thi ! thong bdo l: Bin
mél theo
mjt
D& hidu chi i&t hon ta hiy xem sd 88 sau: S3d5 2.5
-« [#3] "
NGAN ) NGAN HANG
HANG - MO L/C
THONGBAO | ¢ — ©
3 G 6 ® MW
NGUGI BAN @ NGUG1 MUA

P
il

1. Ngudi mua lam don xin mé L/C va gii cho ngin hang md L/C.
yéu cdu Ngan hang md L/C cho ngudi ban hudng.
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2. Cin cff vio don xin m3 L/C, Ngén hang mé L/C ti€n hanh md
L/C v thong bdo ndi dung L/C ndy cho ngudi bén bi€t va gl
ban chinh L/C cho ngudi ban thong qua Ngin hang thong béo.

3. Ngin hang thong bio ti€n hanh thong bdo ndi dung L/C cho
ngudi ban va chuyén ban chinh L/IC cho ngudi ban.

4. Ngudi ban giao hang cho ngudi mua, nén chip nhin L/C, néu
khong chip nhan L/C thi yéu ¢du ngudi mua vd Ngin hang md
L/C sita d6i L/C theo yéu cu cla minh, d&n khi chdp nhan mdi
ti€n hanh giao hang.

5. Ngudi bdn ldp bd ching tf thanh todn va xudt trinh cho Ngin
hang m& L/C thong qua Ngén hang thong béo d€ doi tién.

6. Ngin hang m3 L/C kiém tra bd ching tit thanh todn néu thdy phd
hop véi L/C thi ti€n hanh trd tién cho ngudi ban. N&u thdy khong
phit hop, NH 6 chéi thanh todn va gli trd lai toan bd chifng W
cho ngudi ban.

7. Ngan hang md L/C ddi tién ngudi mua.

8. Ngudi mua kiém tra ching tl, néu thiy phi hgp véi L/C thi hoan
«r3 tién lai cho Ngan hang md L/C va nhan b ching tiY, néu thay
khong phi hgp thi ¢6 quyén ti¥ chdi trd tién. ‘

Luw ¥: trong thyc t€, trinh tf cdc cong viéc thudc bude thi 5 va thi 6
(Ngin hang md L/C kiém tra ching tif va tra tién cho ngudi bdn), trong
ting trudng hop cu thé c6 sy khic nhau, ¢6 thé t6m tdt lai trong bon loai
sau:

a. Sau khi Ngén hang md L/C nhén dugc chimg t ho kiém tra
chifng i néu thiy hoan toan phdl hgp véi L/C thi ho mdi thanh
todn cho nha XK, Ngin hang bén XK khong duge doi tién.

b. Saukhi Ngan hang bén XK nhan dudc ching tif cia nha XK Xuét
irinh, ki€m tra xong, néu thdy phd hop thi phét 1&nh ddi tién mot
Ngan hang thif ba (1a Ngin hang dugc Ngén hang md L/C chi
dinh tri tién). Khi nhin dugc 1énh doi tién, Ngan hang thd ba s&
tra tién cho ngudi XK.

c. Ngén hang bén xuit khi nhin dudc chimg tY cla ngudi XK
«udt trinh, sau khi kiém tra k¥, néu thdy phit hgp v6i L/C thi dién
doi tién thing Ngan hang mé L/C.

d. Sau khi Ngin hang bén xuél kh&u nhan dudc chifng ti¥ cia ngudi
XK trinh, sau khi kiém tra Ky, néu thiy phd hgp vdi L/C thi tric
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ti€p GHI NQ tai khodn cia Ngan hang mé@ L/C tai Ngan hang
bén XK va tré tién cho ngudi XK.
Trong c4c loai trén thi:

e Loai (d) 12 tién Igi va bdo dim thanh todn dugc nhanh nhat.
Nhung né chi duge dp dung 46i v6i nhitng nude c6 ky higp udc
thanh tosn Clearing véi nhau ma thdi.

e Loai (¢) cling tién 1gi va bio dam thanh todn dugc nhanh. Tuy
uhién, cAn xem xét Ngin hang md L/C c6 quan hé nhu thé nao
d6i v6i Ngan hang bén xut khiu. Néu Ngan hang bén xuit khiu
6 tai khodn ngoai t& tai Ngan hang m& L/C thi hét sifc thudn idi,
vi khi Ngin hang bén xuit khiu dién ddi tién Ngan hang md
L/C, thi ho s& GHI CO ngay tai khodn cia Ngan hang bén xuit
kh&u va Ngan hang c6 thé thanh todn tién ngay cho ngudi xuat
khiu (t¥c chap nhdn doi tién bing dién ¢6 hoan trd (TTR -
Telegraphic transfer Reimbursement). Néu Ngan hang bén Xult
khiu khong c6 tai khodn tai Ngan hang md thi thdi gian thanh
ton s& cham hon, Ngin hang bén xuit khiu dién ddi tién Ngan
hang md L/C, chi thi cho ho GHI CO tai khodn ngin hang bén
XK tai ngén hang ndo, sau khi GHI CO xong s& tra tién cho
ngudi xudt khdu. _

e Loai (b) ciing tién 1¢i, nhanh chéng nhif 1oai (), nhimg cin chi ¥
phdi dugc phép doi tién bing dién c6 hodn trd. (T/T
Reimbursement) va xem xét finh hinh cda Ngéin hang thd ba -
Ngén hang tra tién, 12 Ngén hang nht thé€ nao, cé kha ning, co
uy tin khéng va Ngin hang xuit khiu c6 tai khodn tai Ngin hang
46 khong, ma quyét dinh vige chidp nhin.

e Loai (a) khong duge ddi tién thing, ma giti ching tif cho Ngin
hang md L/C, sau khi kiém tra, néu thdy phd hop L/C ho méi
thanh todn, rit bat igi cho ngudi xudt khau, vi gifi chiing o cho
Ngén hang md L/C ddi hdi thdi gian dai. Khi n2o ho trd tién
Ngan hang xuft khiu méi thanh toin cho ngudi xudt khiu.

3. Thut tin dung (Letter of Credit - LIC):
a. Khdi niém:
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Thu tin dyng 12 mdt van bin do mot Ngan hang phét hanh theo yéu cdu
clia ngudi nhap khiu (ngudi xin md thy tin dung) cam ket trd tién cho
ngudi xuit khdu (ngudi hudng l0i) mdt <& 1ién nhat dinh, trong mdt thdi
gian nhat dinh véi diéu kién ngudi nay thuc hién ding va diy di nhilng
didu khodn quy dinh trong 14 thu d6.
Pay l1a khai niém L/C theo nghia hep, trong qué trinh phat trién ciia
minh, pham vi dng dung cia L/C khong nging dudc md rong va khai
niém L/C cling dudc md rong hon (xem phén cdc loai L/C).
Thu tin dung 12 mdt vdn ban phap 1y quan trong cha phuong phéap tin
dung ching i, n&u thanh todn bing L/C ma khong 6 L/C thi ngudi xuat
khiu khong giao hang vi nhy vdy, phuong thic nay cling khong dudc
hinh thanh. Tin dung thu hoat ddng theo 2 nguyén tic sau:
. Dde ldp.
. Tuén thi nghiém ngat.
» Doclap:
Thi tin dung c6 tinh chat guan rong: L/C hinh thanh trén cd s& cia hdp
déng mua bén, tic 12 phéi can cif vio ndi dung vi yéu ciu cla hop ddng
dé ngudi nhip khu 1am dan yéu cAu m@ L/C nhung sau khi da md rdi,
'L/C 1ai hoan toan dfc lap véi hdp ddng mua bén. Ngan hang md L/C chi
cin cif vao L/C ma thdi. Didu nay duge qui dinh 41 t& trong UCP 500:
Pidu 3: Tin dung thy, bdn chat clia n6 1a céc giao dich riéng ré vdi viée
ban hang hodc cac hgp ddng khac ma ching c6 thé dua vao. Ngan hang
khong hé quan tam d&n hay bi rang bude bdi cdc hap déng ndy, cho du
13 6 bit ky sif tham khdo nao vé cac hgp déng nay dude néu 1én trong
tin dung thu. .
- Piéu 4: Trong cdc hoat dong tin dung th, 14t c4 cdc bén lién quan giao
dich"qiia ching tY, ma khong qua hang héa, dich vu va hodc cdc hoat
d6ng khdc ma ching tir ¢6 thé lién quan.”™
Diéu nay c6 nghia 12 Ngan hang ¢6 nghta vy thanh todn khi ngudi bén
<udt irinh diy di chiing tif theo ding yéu ciu ciia thy tin dung, Ngén
hang hoén toan khéng quan tam dén hop dbdng, ma ciing khéng quan
tam dén hang hoéa thuc.
Vi du: cong ty X mua quin 4o cla cong ty Y theo qui cach thda thuén,
chi 1i€% ndy chi qui dinh trong hap déng, ch khong duce néu trong L/C.
Cong ty Y giao hang khong ding qui c4ch, tham chi con giao ¢4 loai
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hang khong hé ky két trong hgp ddng. Cong ty X 6im moi cdch ngin cdn
Ngin hang khong thanh todn theo L/C nhing ngan hang tif chdi va vin
" thanh todn cho cong ty Y vi ho xudt trinh bd chifng t hdp 1é.
» Tuén thu nghiém ngﬁt
Ngéan hang chi thanh todn néu cdc ching t¥ giao hang hoan toan phi
hap véi L/C, ding vdi céc chi din cla ngudi mua.
Theo nguyén tic nay Ngin hang sé& ki€ém tra toan bd ching tif ngudi bén
xuat trinh hét stc k§ Iudng, k§ dén mic mdy mée ting chit mdt. Néu
Ngin hiang khong phét hién ra nhifng sai bi€t — discrepancy, thanh toan
nhim, thi Ngin hang s& phdi chiu trdch nhiém. '
Vi du: Céng ty DAWSON (Anh) mua ddu Vani cia INDONESIA.
DAWSON chi thi mdt Ngin hing My md tin dung thu. M&t trong nhitng
chitng tiY giao hang can thiét phdi ¢6 1a gidy chiing nhan phim chét dudc
cdp bdi cdc chuyén gia — Experts. Ngan hang di trd tién cho ngudi bén.
Khi hang dén cdng dich, diu bi phit-hién la qud kém phim chit. Gidy
chitng nhdn phdm chit di duge ky, tuy nhién, chi bdi mot chuyén gia —
Expert. Nhu vdy, vi Ngan hang khong tuin thi nghiém ngat cic chi thi
clia DAWSON, Ngin hang khong thé thu duge tién tf DAWSON, s6
tién ma Ngan hang d4 thanh todn cho ngudi ban. Trudng hgp ndy, Ngan
hang mat mot khodn tién Idn. .

b. N§i dung ciia L/C:

Trong thif tin dung c6 nhitng ndi dung sau day:
% 86 hiéy, dia chi va ngay md L/C.
Loat L/C.
S6 tién cia L/C. _
Thdi han hidu Iyc, thdi han trd tién va thdi han giao hang.
Nhiing qui dinh vé hang héa.
Nhiing qui dinh vé van tdi, giao nhan hang.
Nhitng chifng tif ma ngudi xust khiu phai xudt trinh.
Suf cam két trd tién cla Ngan hang md L/C.
Nhifng diéu kién dic bigt khic.
Chit k¥ ciia ngén hing phét hanh L/C, néu m& L/C bing thy.
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¢. Cde logi L/C:

Trong thanh todn quéc t€, c6 phiéu loai thu tin dung dugc st dung.
Trong s8 d6 c6 2 loai th tin dyng chinh:

& Thu tin dung c6 thé hiy bd.

& Thy tin dung khong thé hly bd. .

> Thy tin dung ¢6 thé hiy bd (Revocable Letter of Credit).
L2 loai L/C ma ngin hang m& L/C va ngudi nhdp khiu ¢6 thé sita ddi,
b8 sung hoic cé thé hily bd L/C bét cit lic nio ma khéng cin bdo trudc
cho ngudi hudng 1¢i L/C; loai L/C ¢6 th& hity bd nay trong thanh toan
quéc t& it dudc st dung, bdi vi L/C c6 thé hiy b thuc chdt chi 12 181 hida
tr4 tién chi khong phai 1a sy cam két trd ti€n chic chin.

» Th tin dung khong thé hiy bé (Irrevocable Letter of
Credit). '
LA Joai L/C sau khi dugc md ra thi ngén hang md L/C va ngudi nhip
khdu khong dugc sita d8i, bd sung hoac hiy bd trong thdfi han hiéu Iyc
cia 16, triY khi c6 sif thda thufin khdc cda nha xuft khfu va c4c bén tham
gia L/C. ' '
Trade iy, L/C khong ghi ch¥ “IRREVOCABLE” th duong nhién coi
n6 13 ¢6 thé hiy bd dugc, tic 12 ngén hang mé L/C mudn hiy b3, b8
sung hoac sita adi lic nao ciing dwgc, khong cin phii c6 syt ddng ¢ cla
cdc bén (UCP 400). -
Con gid ddy theo UCP 500 thi qui dinh nguge lai:
Diéu 6:
a) Mot tin dung the c6 thé:
Hoic c6 thé hily ngang.
Hojc khdng thé hily ngang.
b) Vi viy, tin dung phdi ghi cd thé hiy ngang hay khong hiy
ngang.
¢) Néu tin dung khong ghi c6 thé hily ngang hay khong thé hiy
ngang thi n6 dugc coi 1a khéng thé hiy ngang.
Loai L/C khong thé hiy bd dugc sif dung phé bién rong rai nhat trong
thanh todn qudc t€, vi n6 dim bio quyén 10i cho ngudi xuft khiu. 6 1a
10ai.L/C cd ban nhit. '
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Ngoai ra, trong tifng trudng hgp dic biét, ngudi ta cé thé sit dung cic
loai tha tin dung sau:

» Thu tin dung khong thé hiy bé cé xdc nhin
(Confirmed Irrevocable Letter of Credit).

La loai L/C khéng thé hily bd, dudc mdt ngin hiang khdc bdo didm trd
tién theo yéu cdu ciia ngin hing md L/C. Loai L/C nay ngudi xuit khiu
ki ph4t h&i phi€u ddi tién ngén hang md L/C nhung gifi thing cho ngén
hang x4c nhin (Confirming bank) d€ thanh todn. Diéu ndy c6 nghia 12
ngin hang xdc nhin chiu trdch nhiém thanh todn tién cho ngudi xuit
kh&u néu nhv ngin hang md L/C khdng trd tién dudc cho ngudi xuit
khiu.
Trach nhiém clia ngdn hang xdc nhin n3ng hon ngin hang md L/C, do
d6, ngan hang md L/C phdi trd thd we phi xdc nhén thudng rit cao, ¢6
khi 1&n dén 1% tri gid L/C va dit coc tién ki qui (Full cash cover) c¢6 khi
phdi ki qui t6i 100% tri gid L/C tai ngén hang xdc nhdn. Nguyén nhén
¢6 loai L/C ndy 13 do ngudhi xuit khiu khong hoan toan tin tudng véo
ngin hang md L/C va gid tri cia L/C wong ddi 16n.
Do d6 ngin hang xdc nhén ding ra cam két trd tién cho ngudi xudt
khdu, nén loai L/C nay 12 loai dim bdo nhit cho quyén 1¢i cia ngudi
XK.

» Thu tin dung khéng th€ hiy bé, mién truy ddi
(Irrevocable Without recourse Letter of Credit).

La loai L/C ma sau khi ngudi xust khiu 43 duge trd tién thi ngén hang
md L/C khong c6 quydn ddi lai tién tiY ngudi xudt khiu trong bt ci
trudng hgp ndo.
Khi ding loai L/C nay, ngudi xudt khdu khi ki phat hdi phi€u phii ghi
ciu “Without recourse to drawers” (mién truy doi lai ngudi ki phét) va
trong L/C cling phdi ghi nhy viy.
Loai L/C khong thé hily bd, mién truy ddi cling dudc si dung phd bién
trong thanh todn quéc t&.

> Th tin dung tuin hoan (Revolving Letter of Credit).
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La loai L/C ma ngudi hudng 1¢i sau khi sit dung xong hofic dd hét thai
han hiéu lyc thi né oy ddng c6 gid tri nht cit va cif nhu vay né tudn hoan
cho dén khi nao téng gid tri hgp ddng dude thic hién hoan tat.

Néu xét theo kha niing tich iy, L/C tudn hoan dugc chia lam 2 loai:

¢ Loai L/C tuin hoan c6 tich lily (Cummulative revolving L/C): 1a
loai L/C cho phép chuyén trj gid L/C trudc vao tri gid L/C sau va cff nhy
viy cho dén L/C cudi cling. C6 nghia 1a trong thdi gian hiéu lyc cia
L/C, ngudi xuat khau v 1§ do ndo dé ma khéng thuc hién dil tri gid trén
L/C thi qua L/C k& ti€p c6 thé tiép tuc thire hién tri gid cda ki trude chua
thuc hién duge ¢dng vdi tri gid phai thyc hién trong ki nay.

e Loai L/C tuin hoan khong tich lily (Nocummulative revolving
L/C): 1a loai L/C khéng cho phép chuyén tri gid L/C trude vio tri gid
L/C sau, _

Con néu xét theo cdch tuan hoan, thi L/C tuin hoin ¢6 thé chia 1am 3
cdch tudn hoan: _

o L/C win hoin tu ddng: c¢6 nghia 1a néu L/C trtde hét thdi han
thi L/C sau tf dong (duong nhién) c6 gid tri ma khong cdn su théng bdo
cia ngin hang md L/C.

e L/C wén hoan khéng t dong: c6 nghia 1a néu L/C sau muén ¢é
gid tri phai c6 sy thong bdo cla ngdn hang mé L/C cho ngudi xudt khiu.

e L/C tudin hoan bdn t d6ng: cd nghia 13 n&u sau ngay k& tir ngay

L/C trudc hét thdsi han hiéu lyc hoic di sif dung hét tri gid L/C ma
khong c6 ¥ kién thdng bdo nio clda ngin h:?mg md L/C thi L/C tu dong
¢6 gid tri hiéu hyce.
Loai L/C tuin hoan thudng audc ghi Revocable > (co the hdy ngang) ¢é
nghia 14 s& duge diéu chinh hay hity ngang ma khong cin thong bdo cho
ngudi hudng 1gi. Chinh vi vay né rit it duge sit dung trong ngoai thudng
vi khong c6 syt bdo ddm chic chin vé thanh todn. Tuy nhién, loai L/C
nay duge 4p dung trong trudng hgp hai bén xuat khdu va nhip khiu c6
quan hé thudng xuyén va d8i tugng thanh todn khodng thay ddi. Khi dp
dung L/C tudn hoan, ngudi nhip khiu c6 Igi 1a khong bi dong von va
gidm duge chi phi md L/C nhiéu ldn, ngudi xudt khiu c6 thuén lgi 1a
giao hang xong c6 thé nhin dude tién ngay trong cing mdt L/C.

» Thu tin dung du phong (Standby Letter of Credit).
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Standby L/C 12 mdt vin bdn do Ngén hang phét hanh theo chi thi cda
ngudi yéu cdu md tin dung (Applicant hay Account party) cam két thanh
{odn cho ngudi thy hudng, trong thdi han hiu lvc cia tin dung, khi
ngudi thy hudng xudt trinh nhitng chifng tif sau:

e Ching tif yéu cdu thanh todn.

o Chifng tif ching minh vigc khéng thuc hi¢n hgp dong / nghia vu
ctia ngudi yéu cdu md tin dung. -

So sdnh L/C Standby va L/C thong thuong.

o L/C thong thuomg: ngin hang thanh todn cho ngudi thu hudng
khi ho xuat trinh nhilng ching tif thitong mai (Commercial invoice, B/L,
C/O, packing list...) chifng minh d4 hoan tit nghia vy giao hang.

e L/C Standby: ngin hang thanh todn cho ngudi thu hudng khi ho
xuit trinh ching tir (Certificate of nonperformance /Statement of
Default) chiing minh viéc ngudi yéu cdu md L/C khong thyc hién hdp
déng hay diéu kién da duge qui dinh trong L/C.

Phén loai L/C Standby:

e L/C standby dang bdo ldnh tai chinh (Financial guarantee —
type standby L/C) trong d6 ngan hang cam k&t s& hoan trd cho ngudi thy
hudng nhitng khodn tién tng trde, nhilng khodn tién di cho vay... khi
ngudi yéu ciu md L/C standby khong hoan thanh nghia vy d6i v4i ngudi
thy hudng.

. L/C standby bdo lanh viéc thuc hién nghia vu (Performance -
based standby L/C) trong d6 ngin hang cam két tra tién cho ngudi thy
hudng nhitng khodn tién di cam két, khi ngudi yéu cdu md standby L/C
khéng hoén thanh nghia vu cuia ho.

Pham vi itng dung cda 1./C standby:

Pugc s dung rat réng rdi, L/C standby duge sif dung nhur mdt bdo linh
ngan hang d€ dim bio cho nhilng khodn tidn vay trong xdy dung, bdo
dam khodn tién ¢ng trudc, bdo ddm viéc thyc hién hdp dbng -thuong
mai, hop déng gia cong, hgp ddng ddu tu lién doanh, tham gia du thdu...;
L/C standby bdo dim kha niing thanh todn; L/C standby dude st dyung
keém v6i cdc phiong thic bdo lanh, thanh todn khic trong cling mét
thucng vu... Standby L/C con c¢6 thé sit dung € dim bdo cho nhing
nghia vu ti chinh theo phan quy€t cla a 4n. Ludt din chiéu:
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Chuong Il - Céc phuong thic thanh todn qudc t& chi y&u

o Quy tic théng nhat thuc hanh vé tin dung chiing tiY 4n ban s3 500
— UCPDC 500.

e B luiat Thuong mai thong nhit cia M§ (Uniform Commercial
Code).

So dd phét hanh L/C Standby: So d6 2.6
3)

NH PHAT HANH NH THONG BAO
LiC
STANDBY
Yéu ciu Théng bio
Standby Standby
1)
NGUGI YEUCAU |, . | NGUGSI THU
HOP PONG HUONG

» Thu tin dung thanh todn dén dén
_ Deferred ent Letter of Credit).

L2 loai L/C khong thé hiiy ngang, trong d6 ngin hang md L/C hay ngén
hang x4c nhin L/C cam két v6i nudi hudng 1di s& thanh todn 1am nhiéu
1in toan b6 s& tién cla L/C trong nhitng thdi han hiéu lyc qui dinh 13
trong L/C d6.
S$& di c6 loai L/C nay 1a vi trong thyc ti€n budn ban qudc t&, khodn tin
dung thlrdng mai ma nglrﬁl Xuat khﬁu cdp cho ngudi nhip khiu ngay
cang phét trién.

» Thu tin dung ¥Wng trudc (Packing I etter of Credit).
Con goi 1a Anticipatory L/C, 14 loai L/C ma trong d6 qui dinh m{t khodn
tién dugc dng true cho ngudi xudt khiu vao mét thdi diém dinh trudc
khi bd chiing tiY hang h6a duge xuit trinh. B&i vdi khodn tién dng trudc
ndy, ngudi ta thudng qui dinh trong mét diéu khodn dac biét, nhim tao
diéu kién thudn 1di cho c4c bén lién quan trong L/C. Trong thc t€ diéu
khodn dic biét ndy bao gbém:
L/C c6 diéu khodn d6 (Red clause Letter of Credit):
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La m6t sy dy quyén ciia ngin hing md L/C d5i v6i ngan hang chiét
kh#u, dng trudc mdt khodn tién cho ngudi dugc hudng dé giip ngudi
duge hudng c6 thém ngudn von mua hang cho L/C dd mg. Theo L/C ¢
didu khodn do, ngudsi hudng 1gi c6 thé ddi moét khodn tién nhat dinh cda
L/C trudc khi giao hang. Khi ngudi hudng di nhan duge mdt khodn tién
nhat dinh thudc L/C theo diéu khodn d6, thi trong wiong lai khi xudt
trinh ching tiY giao hang tdi ngan hang chiét khau, sd tién dé s& dudgc trir
vao tién hang xudt khdu va ngudi duge hudng chi nhin dugc 8 ti€n
biing s6 tién ciia hoa don trlf di s6 tién d4 (ng trudc theo diéu khodn dd.
L/C ¢6 didu khodn dd dugc phén ra lam 2 loai:

o L/C diéu khodn dd khong dam bdo:
La khoan tién tng trudc khdng duge ddm bao di v6i ngan hang mé L/C
tic 14 khodn tién trd trudc dugc thyc hién khi ngudi xuat khiu xuit trinh
héa don v6i mot sif cam két ciia ho.

o L/C diéu khodn dd c6 bdo ddm:
La bén canh céc gidy t3 néu trén, ngudi xust khfu con phdi xuit tinh
thém ching t¥ €6 gi4 tri nhy thy bdo lanh cba ngin hang phuc vy ngudi
xudt khiu hoic gidy nhdp kho.
Phén tiép sau xin gidi thi€u mdt s§ loai L/C khd phdc tap, ma hlen nay
céc nha xuit nhip khdu Viét Nam khi 4p dung thudng gdp phdi khd
nhiéu viténg mic.

» Tha tin dung chuyén nhugng (Transferable Letter of
Credit).

L2 loai L/C khéng thé hiy bd, trong d6 qui dinh quyén cla ngin hang
tr4 ti€n dudc trd toAn bd hay mot phin sd tién cia L/C cho mét hay
nhiéu ngudi theo 1énh cia ngudi hudng I¢i ddu tién. L/C chuyén nhugng
chi duge phép chuyén nhugng mot 1an. Chi phi chuyén nhugng thudng 1a
do ngudi hudng lgi ddu tién phdi trd.

L/C chuyén nhugng dugc st dyng trong trudng hgp mua bdn tay ba,
gdm: ngudi mua, ngudi ban, ngudi mua bén trung gian (Trader) — 0
ddy, tam goi 12 ngudi kinh doanh va céc ngén hang.

P& hi€u dugc qui trinh hoat ddng cla mét L/C chuyén nhugng hidy xem
céc so db sau:
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Sg a8 2.7. Céch mé mét L/C chuyén nhugng

NGUGI MUA

8))

TRUNG G1AN

)

NH MG

3)

@

(1)

PR EESNEE -

b

(5)

NH

P ol ol A

L

TRUNG GIAN

6)

K¢ hgp dbng ngoai thudng.

Yéu cdu md L/C chuyén nhugng.
L/C chuyén nhugng (L/C g&c) duge md.
Théng béo L/C gdc cho ngudi kinh doanh (thy hudng 1).
Lénh chuyén nhuong.
Chuyén nhugng L/C.
Thong bdo L/C cho ngudi thy hudng 2. '

Sg d6 2.8: Hoat dgng cia L/C chuyén nhugng

NGUSI BAN

M

NH
THONG BAO

| (1)
NGUGI MUA TRUNG NGUI BAN
GIAN
8 €} (5) C))] (11) 2)
L !
NH (6) NH )] NH
M - TRUNG ‘ THONG BAO
GIAN

6]

I

(10)

]
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Giao hang.

Ngudi hudng thy thit 2 xuét trinh chifng @Y.

Chuyén ching ti¥ d€n ngan hang trung gian.

Théng béo vé& ching ti¥ cho ngutsi hudng 1.

Ddi B/E va Invoice. .

Chuyén chiing tif dén ngén hang mg L/C.

Yéu ciu nhi nhap khfu thanh todn dé dugc nhin ching tir.
Nha nhép khdu chap nhén thanh todn.

. Chuyén ti&n vé& ngén hang trung gian.

10. Thanh toan cho ngudi thy hudng 2.

I N

P& sit dung L/C chuyén nhugng cé hiéu qud, cin nim ving diéu
48/UCP 500.

Diéu 48: Tin dung chuyén nhudng. :
Mot tin dung chuyén nhugng 12 mét tin dung theo d6 nguoi hudng
(ngudi hudng thit nhat) c6 thé yéu ciu ngin hang duge Gy quyén trd
tién, cam k&t s& trd tién sau, chip nhén hodc chi€t khiu (ngin hang
nhugng), hodc trong trudng hdp tin dung ty do thuong lugng, thi céc
ngin hang dugc Gy quyén cy thé trong tin. dyng nhu 13 ngin hang
nhuong 4é cho mét hay (nhiéu) ngudi hudng loi khdc {nhifng ngudi
hudng 1gi thit hai) dugc sit dung toan b hay mét phin sO ti€n cia tin
dung. o

Mt tin dung chi c6 thé duge chuyén nhugng khi ngan hing md chi 13
«iransferable”. Nhing thudt ngldt nhu “divisible”. “fractionable”,
“assignable” va “transmissible” khong thé didn ta khi ning chuyén
nhugng ciia tin dung. N&u nhing thudt nglr 6 dudc ding thi tin dung
khong dugc coi 1a tin dung chuyén nhugng. |
Ngin hang nhugng s& khong c6 nghia vu thyc hién viée chuy&n nhugng
d6 trit khi ngan hang ndy d3 déng ¥ 1 rang vé& mic 46 va phuong thic
chuyén nhudng. _ _

Vao thdi gian yéu ciu chuyén nhigng va trudc khi chuyén nhugng tin
dung, ngudi hudng thit nht phdi chi thi khong hiy ngang cho ngéin hang
nhigng, trong moi trudng hgp ngudi hudng 1di thit nhat vin danh quyén
khudc tir cho phép ngan hing nhugng thong bdo céc sifa d8i cho (nhiing)
ngudi hudng thi hai. N€u ngén hang nhudng chdp nhan viéc chuyén
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nhugng theo nhing didu kién nay, thi khi chuyén nhugng, ngan hang
nhudng phai thong bdo cho (nhifng) ngudi hudng thif hai vé nhitng chi
thi cia ngudi hudng 1gi thit nhat 4€ cip dén céc sita déi.
Khi tin dung dugc chuyén nhugng cho (nhiéu) ngudi hudng 1di th hai,
thi viéc mot hay nhiéu ngudi hudng thit hai tir ché sifa d3i s& khong 1am
m&t hiéu luc 351 véi viéc chap nhén sifa d5i d6 cda (nhiéu) ngudi hudng
thit hai khéc, ngudi yéu cdu tin dung dugc sifa d6i. N&u (nhitng) ngudi
hudng thif hai r chdi sira ddi d¢ thi d6i vdi ho tin dung coi nhu chua bi
stta ddi.
Phi t3n lién quan dén viéc chuyén nhugng, bao gdm tién hoa héng, 1&
phi, phi t6n ho3c phu phi do ngudi hudng thit nh4t chiu trich nhiém trd
cho ngin hang nhugng, trit khi c6 thda thudn khéc. Khi ngin hang
nhuong ddng ¢ thyc hién viéc chuyén nhugng tin dung ma chua nhén
dudc céc phi t8n do ngudi hudng thi nhat ird, thi ngan hang nhugng van
khong c6 nghia vy thire hign viée chuyén nhugng do. '
Triy khi ¢6 qui dinh khdc trong tin dung, mét tin dung chuyén nhugng chi
duge chuyén nhugng mot 1dn. Bdi vy, tin dung khong thé bi chuyén
nhugng ti€p cho bat ky ngudi hudng thit ba theo yéu cdu cla ngudi
hudng thit hai. Nhim phuc vu cho diéu khodn nay, vigc chuyén nhugng
12i cho ngudi hudng thit nhdt khdng duge coi 1a cidm.
Tin dung chi c6 th€ dugc quyén chuyén nhugng theo nhiing diéu kién
qui dinh trong tin dung gdc, ngoai trlf 451 v4i mot hodc tat ci nhitng diéu
kién sau day:

e S&tién ciliatin dyng.

o DPon gi4 ghi trong tin dung.

¢ Thdi han hiéu lyc.

e Ngay cham nhit phii xuét trinh cdc ching tiY theo quy dinh &

diéu 43.

¢ Thoi han gifi hang c6 thé dugc gidm hodic cdt bot.
T 16 phai dugc bio hiém c6 thé tang 1én d€ dat dén sG tién bio hiém
qui dinh trong tin dung gdc¢ hodc trong cdc diéu khodn nay. Ngoai ra, tén
ngudi hudng thy nhat cd thé thay thé cho tén ngudi yéu cu, nhung néu
tin dung gOc ddi hdi phai ghi tén ngudi yéu ciu trén mdt chiing t¥ ndo
46, ngoai hod don thi yéu cdu do phai dugc thyc hién.
Ngudi hudng thif nhat c6 quyén ding (cdc) hod don (va h6i phiéu) cia
minh thay thé cho (c4c) héa don (vA hdi phi€u) cia ngudsi hidng thi hai,
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v6i s& tién khong vuot qud s§ tién cda tin dung gbc va vdi don gid goc
néu dudc ghi trong tin dung, va khi thay (céc) héa don (va hdi phiéu)
nhy viy, ngudi hudng thi nhat ¢6 thé thu dugc theo tin dung khoén
chénh léch (néu c6) giita s8 tién trong (cdc) héa don clia minh vdi s&
tién trong (c4c) héa don ciia ngudi hudng thif hai.

Khi mot tin dung d4 dugc chuyén nhugng va ngudi hudng thi nhat phai
cung cip (céc) héa don (va (céc) h6i phi€u) clia minh thay th€ (c4c) héa
don (va(cdc) hi phidu) cla (nhitng) ngudi hudng thi haiy nhung ngudi
hudng thy nhdt di khong 1am nhu vy ngay khi dugc yéu cdu lan diu
tién, thi ngdn hang nhugng ¢6 quyén chuyén giao cho ngén hiang md
nhitng chiing tif nhan dugce theo tin dung chuyé&n nhugng, ké ca (céc) héa
don (vA (c4c) hSi phi€u) ciia (nhing) ngudi hudng thi hai ma khong
chiu trdch nhiém gi nifa d5i v6i ngudi hudng thd nhit.

Pén ngay va k& cd ngay hét hiéu Iyc clia tin dung, tri khi tin dyng gdc
quy dinh 15 rang vio nhitng ngdy d6 khong th€ ti€n hanh viéc tré tién,
ngudi hudng th nhdt c6 thé yéu cu ti€n hanh vige trd tién hodc chiét
khau cho ngudi hudng thit hai tai noi ma tin dung dudc chuyén dén.
Didu nay khong phuong hai dén quyén ciia ngudi hudng tht nhat trong
viec diing {c4c) héa don (v (cdc) h6i phi€u) ciia minh thay thé (céc)
héa don (va (cdc) hdi phi€u) clia ngudi hudng thi hai va doi moi khodn
chénh 1&éch ma minh dugc hudng.

> Thu tin dung gidp lung (Back to back Letter of Credit).

La loai L/C dugc md dya vao 1 L/C khéc, nghia 12 sau khi nhin dugc
L/C do ngudi nhap khdu m3 cho minh, ngudi kinh doanh ding L/C nay
tam cin of d€ md L/C khéc cho ngudsi hudng 1di khdc v6i ndi dung gén
gidng nhu L/C ban diu. [/C md sau goi la L/C gidp lung. Loai L/C nay
 thudng duge ngudi kinh doanh sif dung d& thanh todn vdi ngudi cung cp
hang héa cho minh dé xuft khiu. Trong trudng hdp nay ngudi kinh
doanh trao cho ngin hang L/C ma ngudi nhip kh4u da md cho minh lam
cd s& d& yéu ciu ngin hang md cho ngudi cung cap hang héa mét L/C
gidp lung.
L/C gidp lung dudc sif dung trong nhilng triong, hop sau:

e Khi “L/C gbc” (“master L/C”) dugc md ra khong c6 “chuyén
nhuong” (“Transferable”).
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e Khi didu khoan ciia L/C khong cho phép chuyén nhugng theo diéu
48 UCP 500 mic di n6 12 L/C chuyén nhugng. .

e Khi diéu khodn giao hang khic nhau (mua/ bén).

e Khi ngudi cung cip hang khéng dugc thong bao vé tat ca diéu
khoan giao hang (tén ngudi nhén, noi hang dén, chénh léch Idi
nhuin...). }

e Khi cdc ching Y cin c6 theo “L/C g&c” khong tring hdp vdi cic
ching tir duge xuﬁ't trinh theo “L/C d6i” (Counter L/C) cdn goi 1a L/IC
gidp hung. .

e Khingn hang ddng ¥ véi viéc md 1 L/C ddi trén co 56 L/IC gdc.

o Khi ngudi cung cip khdng dudc thong bao vé 14t ca cdc chi tiét.
Nghiép vu L/C gidp lung rat phic tap, nd ddi hdi phii ¢6 sy két hop
khéo 1éo va chinh xédc cdc didu kién cda L/C gbc v6i L/C gidp lung, nhat
12 nhitng vdn d& c6 lién quan dén van don va cdc ching ti¥ hang héa
khéc. Tuy viy, trong thahh todn qudc t€ khi sif dung trung gian, chiing ta
¢6 thé ding loai L/C nay.

Diéu cin luu y vdi loai L/C gidp lung 12 loai L/C nay khong thé chuyén
nhudng duge, cd hai L/C gfc va L/C gidp lung phdi thong qua mot ngin
hang truc ti€p phuc vu ngudi kinh doanh.

Céc sd d8 sau s& gitp cho cdc ban biét dugc qui trinh nghigp vu cia mot
L/C gi4p lung (xem sod 2.9 v 2.10).

Sgd529: Cach mé mot L/C gidp lung (back to back L/C)

NGUOIMUA | ) | TRuNGGIAN M NGUGUI BAN
7
(2) C)) ()] N
)] NH (6) NH .
NHMJ .| TRUNGGIAN |——————»| THONGBAO

1. Céc hop déng XNK dugc ky.
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Ngudi mua yéu cdu md L/C (L/C gdc).

L/C gbc duge md.

Théng bdo L/C gdc cho ngudi kinh doanh.

Ngudi kinh doanh 1am don xin mi“j L/C gidp lung.

L/C gidp lung dugc md.

.. Théng bao L/C gidp lung cho ngudi ban (ngudi thu hudng 2).

I NI RS

Scdd2.10:  Hoat déng cta L/C gidp lung

(1)

l

NGUG1 MUA TRUNG GIAN NGUUI BAN

1

) 7N (5) 10| @ (12) 2)
NH (6) NH 3 NH
MG < TRUNGGIAN |[<———| THONG BAO

| © T [ a ]

Giao hang.

Ngudi ban xuat trinh chifng tit d€ thanh to4n.

Chuyén chiing tif v ngin hang trung gian.

Thoéng bao ching tir cho ngudi kinh doanh trung gian.
Déi chiing tiY (B/E va Invoice).

Chuyén chiing tif cho ngéin hang md L/C gdc.

Yéu cdu ngudi mua thanh todn dé dugc nhin chimg tir.
Ngudi mua chdp nhan thanh todn, nhén ching tir.

9. Chuyén tién thanh todn L/C goc.

10. Bdo Cé cho ngudi kinh doanh trung gian.

11. Chuyén tién thanh todn L/C gidp lung.

12. Bao C& cho ngudi ban.
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» Thu tin dung déi dng (Reciprocal Letter of Credit) hay
con goi la thy tin dung ding cho mua bdn d6i luu (L/C for
a Counter Trade — Transaction).
L2 loai L/C dugc qui dinh 1a chi ¢6 gi4 tri hiéu Iyc khi L/C khic d6i ing
vdi né di dugc md ra. C6 nghia 1 khi ngudi xudt khdu nhan dude L/C
do ngudi nhdp khdu md thi phdi md ra mét L/C tuong d¥ng thi né méi cé
gid tri.
Trong L/C ban dau thudng phédi ghi “L/C ndy chi ¢6 gid tri khi ngudi
hudng 1¢i 3 md lai mot L/C d8i iing v6i né dé chio ngudi md L/C nay
hudng” va trong L/C d6i wng phai ghi cdu “L/C nay d&i Wng vdi L/IC
$8... m& ngay... qua ngin hang...”.
L/C d6i tng dudgc s dung trong viéc mua bén trén cd s hang d6i hang
(barter), ngoai ra khong loai trif khd ning ding d€ thanh todn trong
phuong thic gia cong qubc t€. Tuy nhién viéc st dung loai L/C nay
trong gia cong c6 nhiéu phifc tap.
(So dé 2. 11 trinh bay vi du mot khdch hang Viét Nam (VN) trao ddi
hang héa voi mdt khdch hang Nhdt Bdn (Nhdt )).

S¢ d6 2.11: Thy tin dyng ddi ¥ng:

(3) MA L/Csd 1 —
NGAN HANG [+ NGAN HANG
NHAT »  VIET NAM
B () MBLICsE2 m
(4}
by o
bdo L/C xin Thong xinrl
é .
n’;f't md bio md
4n LA
Lic L/C L
NG. NHAT NG. VIET
»| Nha | Nha 1) Céc hoo ddn Nha | Nha
XK NK XK va NK d8di XK NK
hang

Ngoai sy phin loai L/C nhw dugc trinh bay & trén, trong thyre &, khi sd
dung L/C céc ban cin chii § d&€n cdch phan loai sau:
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K9 THUfT Néom THUONG

Thu tin dung thanh todn (Payment Credits).

Thu tin dung chdp nhén (Acceptance credits).

Thur tin dung thudng lugng (Negotiation credits).

Thu tin dung nhd thu (Collection Credits).

Thu tin dung ¢6 di€u khodn cho phép bdi hoan bing dién (TTR
- Credits — Telegrafic transfer Reimbursement).

Thur tin dung khdng c6 diéu khodn cho phép bdi hoan bing dién

"(Non —~ TTR Credits).

» Thu tin dung thanh todn

La loai L/C dugc phdt hanh trong d6 qui dinh ring né dudgc ngin hang
thanh todn (Paying bank) trd ngay khi xuvat trinh h&i phi€u (néu cé) va
nhitng chifng tif tai NH thanh todn véi di€u kién bd chifng tiY phii hoan
toan phi hgp vdi nhing diéu kiép va diéu khodn cia L/C.

Tat nhién, thanh todn ngay khéng c6 nghia 13 thanh todn ngay 14p tic
khi xuit trinh bé chifng ti¥. Ngén hang thanh todn phdi c¢6 mot thoi gian
hgp 1y d€ kiém tra sy phd hop cia bd ching tir véi didu kién va didu
khodn ctia L/C. Theo UCP 500, diéu 13 (b), thdi gian nay la 7 ngay, cdn
theo UCP 400, diéu 16 (c) thdi gian nay 1a 36h d&n 30 ngay.

» Thu tin dung chip nhin thuc chat 1a loai thu tin dung cho

phép trd chim bling cdch qui dinh hdi phi€u c6 ky han ky
phdt doi tién ngan hing chap nhin (Accepting bank).

Thu tin dung thuong hwgng khdc vdi L/C thanh todn hay
chip nhén, L/C thuong lugng (chi€t khiu) c6 héi phidu ky
phdt doi tién ngin hang phat hanh hodc ngudi mua. Tri khi
L/C bdt budc viéc thuong lugng tai 1 ngin hang cuy thé
(Restricted to bank for negotiation), thi bat k¥ ngin hang nio
cting duge phép thuong lugng.

Thy tin dung nhd thu, loai thu nay duge phat hanh theo méu
théng thudng, nhung phdi chi rd ring né chi cé hiéu luc thanh
todn tai ngdn hang phdt hanh. Khéng ¢6 mdt Gy quyén cho
bat cif ngan hang ndo khic va ciing khong 6 diéu kién bdi
hoan n3o. C4c ngin hing chi déng vai trd dai Iy nhd thu
(Collecting agent).
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Chueng Il - Cic phuong thie thanh todn quic t& chis y&u

Vi vy, viéc thanh todn cho ngudi hudng 1gi Khong chidc chin 1dm. Ngén
hang phdt hanh chi thanh todn sau khi nhin dugc ching tr va thudng
phéi chd mét thoi gian ddng k& sau khi hang cdp bén.

Su khdc nhau giita nhd thu kém chitng tf (documentary collection) va
L/C nhd thu 12 cam két do ngén hang phét hanh dua ra trong L/C khong
thé hily ngang.

» Thu tin dung cé dléu khoén cho phép hoan tra bling dién
(Telegraphic Transfer Reimbursement) 12 L/C cho phép
ngin hang phuc vu ngudi thu hudng sau khi ki€m tra tinh hgp
1¢ cia b6 ching tit vdi nhitng diéu kién va diéu khodn cia
L/C s& dudc phép ddnh dién doi tién cla ngin hang phét
hanh hay mét ngan hang dudc chi dinh trong L/C.

Trong trudng hogp ndy cdn duge goi 1a “Thanh todn ngay tai quiy”, bdi
trong L/C 3 phan hoan trd (Reimbursement) cé ciu: “Reimbursement:
By payment at our counter” va trinh tf dién ra nh sau: (s¢ dd 2.12)

&
Sodd2.12
{1y Ngudi bin giao hiing va
NHA XUAT KHAU NHA VAN TAl
I (2) nhin chdng tif vin tdi
) NH théng bio kidm tra cdc
Nha XK xuit trinh cdc chifng
t giao hang tgi NH théng chig 1Y va (néis ding) trd
8 tién hang cho NXK
béo
NH THONG BAO @ \l
(5)
NH thiing béo, thing bdo NH phit hanh chuyén 5§
cho NH phit hinh: ching oy tién ¢dn thict dé€n NH
&3 xudt trinh va chuydn thiing bdo

chiing it cho NH phdt hanh

NH PHAT HANH {6) \
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K¢ THUAT NGORI THUONG

Dic diém cda loai L/C nay 12 td¢ do thanh todn rt nhanh (thudng 1a 3
ngay 1am viéc), Vi vay cdc nha xuat khdu rét thich.

Piéu kién 4p dung:
+ Khi ngudi ban ¢6 quan hé 1am &n ldu dai va c6 uy tin véi ngudi
' mua. '

» Piéukién van tdi, giao nhin tot.

» Thu tin dung khéng cé di€éu khodn cho phép hoan tra

biing dién (Non ~ Telegraphic Transfer Reimbursement)
12 L/C khdng cho phép ddi tién bing dién, nghia 14 NH phit
hanh hay m6t NH khic duge chi dinh chi ti€n hanh thanh
todn sau khi kiém tra bd chimg tf va bdo ddm ring b ching
it hoan toan phit hgp véi L/C. N&u phat hién bt hgp 1&, NH
phét hanh hoic NH dugc chi dinh phdi thdng bdo ngay lp
tic cho ngudi xin md L/C d€ ho quyét dinh vé viéc chdp
nhin hay ti¥ chéi thanh todn. Tuy nhién, theo diéu 13 UCP
500 thai gian d& NH nay ki€m tra va thong bo 1a trong vong
7 ngay lam viéc.

4. Van dung:

a. Péi vdi nha xudt khdu:

s Kiémtra L/C:

Thanh toan 13 mit xich trong y&u trong toan b6 qué trinh td chifc thuc

hién hop ddng xudt khdu. Trudc khi dén thdi han ddi bén théa thuln,

ngudi ban nén nhic nhd don doc ngudi mua md L/C ding han, bing

nhidu con dudng: dién thoai, Fax, Telex hay gap tryc ti€p dai dién dGi

phuong & nuéc minh. DB&i véi nhiing hop ddng 16n, d€ chic chin ngudi

ta diing hinh thic dit coc P.B (performance bond): ¢ 2 bén dat coc g

Ngén hang 2 - 5% tri gi4 hdp dong, néu bén nio khdng thyc hién nghia

vu clia minh thi s& m4t tién coc.

Khi dudc thdng bdo chinh thitc vé viéc md L/C, cin kiém tra k§ Wudng

L/C: :

¢ Kiém tra tinh chin thyc cia L/C.

o Kiém tra ndi dung L/C.
Mic di hién nay EDI rat phdt tri€n, ngudi ta c6 thé nhan L/C tryc ti€p
tit ngudi mua hogc t¥ Ngan hing mé L/C, nhung v6i di€u kién Viét
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Chuang It - Céc phuong thifc thash toda quek 18 chd pu

Nam, thi cdc nhd xuft khfu nén nhdn L/C t¥ ngan hang thong bdo. Bdi
Ngén hang c6 khi ning kiém tra tinh th§t gid cla L/C-(néu L/C md
bing thu thi d&i chi€u ch ky, néu md bing dién thi kiém tra ma s8
kiém tra muc TEST & trén L/C).

Kiém tra L/C 1a khau cyc ky quan trong trong viéc thyc hién phudng
thifc tin dung ching tY. Bi n&u khong phat hién dudc su khong pht hgp
giita L/C va hgp ddng ma ngudi xuét khfu cif chap nhin va ti€n hanh
giao hang theo hgp ddng thi ngudi xuél khiu s& khong ddi duge tién.
Nguoc lai néu giao hang theo yéu cau L/C thi lai vi pham hop doéng. Co
53 d€ kiém tra L/C 1a hop ddng ngoai thuong ma d6i bén da ky. Trong
mdng hop kiém tra L/C cia mdt hop déng b4 sung (additional contract)
thi khong chi dya vao hgp déng bd sung ma con dua vao hgp ddng goc
(original contract).

Khi ph4t hién thdy ndi dung L/C khong phd hdp véi hgp ddng, hodc tréi
véi ludt 18, tip qudn cda 2 nudc, hodc khong 6 khd n3ng thuc hién,
ngudi xuit khiu cin dé nghi ngudi nhip khfu va Ngin hang md L/C tu
chinh L/C.

Cic ndi dung cin kiém tra k§:

e S6 hiéu, dia diém va ngdy md L/C.

e Tén Ngan hang md L/C (opening/issuing bank).

e Tén, dia chi Ngin hang théng bdo (Advising bank); Ngan hang
trd tién (negotiating/paying bank); Ngin hang xdc nhin
(Confirming bank).

Tén, dia chi ciia ngudi thy hudng (Beneficiary/in favour of...).
Tén, dia chi cia ngudi yéu cdu md L/C (Applicant).

S4 tién cla L/C.

Loai L/C.

Ngiy va dia diém hét hiéu Iuc cia L/C (Expiry date).

Thdi han giao hang (Shipment date/time of delivery).

Cach giao hang.

Céch van tai.

Phin mé td hang héa.

« - Nhifng chifng tif ma ngudi xust khfu phdi xuét trinh.

Ngodi ra con ki€m tra cdc ndi dung: Quy dinh céch trd tién (TT hay
MT...), cdc cam két clia Ngén hang, ngudn ludt 4p dung...
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Sau khi kiém tra L/C xong, néu thdy phit hgp thi ti€n hanh giao hang,
cdn khéng phi hgp thi thong bdo ngay cho ngudi mua va Ngin hang mé
L/C d& tu chinh, cho dén khi n2o phd hgp thi ti€n hanh giao hang.

e Lip bd chuing ti thanh todn:
Ngudi ban phai 1ap bd ching tiY hét sifccdn than, sao cho hodn toan phi
hop véi yéu cdu cla L/C. N&u ngén hang tf chdi thanh todn bdéi b
chuing fir c6 “Discrepancy — sy sai biét” thi phuong thifc thanh todn bing
L/C s& bj gidm hodc mét tic dung.
~ Thudng thi khi ndo ngdn hang tit chdi thanh todn? Theo tai liéu diéu tra
ctia Trung tam thuong mai qudc t€ thi trén 50% céc ching tY xudt trinh
dén ngin hang theo phudng thisc thanh todn bing tin dung thi bi t chéi
ngay l4n xut trinh diu tién. & m6t s6 nude Chau Phi, theo s3 li€u cia
ngan hang Chau Phi, thi t 1€ bi t chéi con cao hon rit nhiéu, mét s&
ngin hang cho bi€t da tif chdi 90% cda 14n xudt trinh dau tién.
Cic sai biét thdng thudng theo bdo cdo cia ngin hang:

& Cic van dé 1ién quan dé&n tin dung thu:

- Céc ching tif yéu cAu bdi tin dung thu: khong du.

- Cfc ching ti¥ yéu cu c6 chif ky: khdng ky.

- 84 tién vugt trdi so vdi tin dung thu.

- Tin dung thu hét hiéu lyc.

- Céc ching tit khong duge xudt trinh trong thdfi han yéu céu.

- Giao hang thiéu.

- Giao hang chdm.

& Céc vin dé lién quan dén vén dgn:

- Vin don “khong sach™ — Vén ddn ¢6 nhdn x€ét trén do li€n quan
dén hu hong hodc thi€u hyt hang héa.

- Yéu ciu phai ¢6 vin don dudng bi€n, nhung vén don khdng néu rd
1a hang d4 “giao 1én tau” ~ “Free on Board” clia mdt tau dd chi
dinh.

- Vin don néu giao hang gilta cdc cdng ngodi nhing cang da quy
dinh trong tin dung thy.

- V4n don néu 12 giao hang trén “Deck” cla tau, diéu nay thudng bi
c&m triY khi trong tin dung thu cho phép. )

- Vi4n don khéng dufa ra bling ching 12 cudc phi di dugc nha xuat

" khiu trd (n€u tin dung thu yéu cdu diéu nay).
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- Khong c6 k¥ hiu (n€u ky hau la cin thiét).
& Céc vin dé lién quan dén ching thy bio hiém:
© - Chiing tir bdo hiém khong phdi loai ma tin dung thu quy dinh (vi
du: Tin dung th yéu ciu don bdo hi€ém nhung lai xuit trinh gidy
ching nhan bio hiém).

- Céc rdi ro bao hiém khong phdi 1 loai di qui dinh trong tin dung
thu. -

. Tién bio hi€m 13 mot loai tién khdng ding vdi qui dinh trong tin
dung thy. (Diéu nay bi c&m trir khi tin dung thu cho phép).

_ 6 tién dugc bao hidm thip hon so vdi con G yéu ciu.

. Bio hiém khdng bt ddu ding ngdy cla ching tr van tdi hodc
trude ngay ghi trén ching tiY van ti.

& Su sai biét giita cdc ching tii: _
- Viéc md ti hang héa trén héa don va trong tin dung thu khdc nhau.
Trong luygng khdc nhau giita 2 ching tY.

- K¥ mi hiéu va céc con s6 khic nhau giifa 2 ching t.

Mot khi ngan hang da chi ra cdc sai bigt, nha xudt khiu phai 1am tiép 1
frong 3 cOng viée sau day: '

- Cung cép cdc gidy td, chimg ti¥ cdn thi€u hodc t chinh chiing.

'~ Y&u cdu ngudi mua chi thi cho ngin hang thay d6i cdc diéu khodn
clia tin dung thit (vi du: tu chinh tin dung thu).

. Yéu cdu ngin hang xi 1y tin dung thu c6 cdc sai biét nhung chi
thanh todn khi (vA néu) ngin hang phat hanh tin dung thu chap
thuén thanh toan.

. N&u, va diéu nay thudng xay ra, 12 tin dung thi cdn ngay h&t hiéu
Iy, nha xudt khdu khong cdn thdi gian d€ cung cAp céc ching tir
con thi€u. Trong trudng hop niy nha xuat khiu (hodc ngin hang
thong bdo) phai lién hé ngay véi ngudi mua yéu cAu ngudi mua chi
thi cho ngan hang phdt hanh tin dung thu tu chinh cde diéu khodn
cda tin dung thu biing cdch gia han ngay hiéu luc.

Khi d3 cdn dén sy tu chinh tin dung thy thi myc dich cda tin dung thu bi
dénh bai hoan toan. Ngudi mua di nim tay trén va gilf quyén thanh
todn. _
B&i viy nha xudt khdu phdi thyc sy thén trong, ti mi khi cung cip cdc
chiing tir theo yéu ciu clia tin dung thu.

s Chié&t khau bd ching tit;
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V& thyc chat, chi€t khdu bd ching tif 1a mot ky thuat c4p tin dung ngén
han cla ngin hing cho ngudi xudt khdu, trong dé ngudi xudt khiu
chuyén nhugng quyén s3 hitu b ching tir thanh todn chua ddo han,
chifa duge thanh todn cho ngan hang d€ d6i 18y mot khodn tién nhd hon
tri gid ctia b ching . :

Tai NHNT VN, theo diéu 13 QP 29/2001 cia Téng Gidm d6c NHNT
VN, ngay 16/4/2001, NHNT VN thyc hién vigc chiét khiau hang XK
Judi 2 hinh thtc: Chigt khiu midn truy ddi va Chiét khau truy doi.

Pé& dudgc chiét khiu, khdch hang cin nop bo hd sd gdm:

. Thu yéu cdu thanh todn dé nghi chiét khau phai ¢6 diy dd chit ky
ctia Chii tai khoan va K€ todn trudng ( N&u c6 ding ky chit ky cia
KTT)

. Bén liét ké cdc ching 1 ndp cho ngén hang.

- BO6 ching tir xin chi&t khdu.

Thanh todn vién sau khi kiém tra cdc diéu kién d€ NHNT thuc hién viée
chi€t khau va tinh tring chifng tif (Xem diéu 13 QD 29) s& dé xuat y
ki&n va néu rd 1y do: - Chdp nhén hodc tir ch®i chiét khau.

- TV 1& chi€t khau.
Trén cd s& d& xuit cia thanh todn vién, thy timg trudng hop, phu trdch
phong xem xét va trinh Linh dao don vi thanh vién quyét dinh vigc
chiét khau.
Sau khi duge duyét, ngan hang s& ing tién cho nha xuét khdu, tdt nhién
véi s& tién nho hon tri gid cia b ching tir.
+ Cong thifc tinh 13i chiét khiu.

Trong d6:

LCK: tri gié tidn 13i chiét khau.

V:  trj gi4 tién ¥ng trudc.

D:  thdi han chi€t khdu: tinh t¥ ngdy ngan hang ghi c6 vao tai khodn
clia ngudi xuat khdu d&n ngay ngin hang nudc ngoai ghi C6 cho ngén
hang chiét khiu, cong thém “ngay cda ngdn hang” (1 ngay).

IR: l4i sudt cho vay, tinh theo % ndm.
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Sau khi duwgc ngin hang nudc ngoai bdo c6, NHNT VN s& 14y 58 tién d6
trit di 56 tién ing trudc va trit LCK, phén con lai s& bdo C6 ti€p cho don
vi xuat khiu.
b. Béi vdi nha nhidp khdu:
% Cich thite mé L/C:
Piéu kién d€ duge md L/C (tai Vietcombank HCM):
+ P06i v6i cac doanh nghiép trong nudc cin cé:
s Gidy chitng nhan ding ky kinh doanh ciia doanh nghiép. (bén sao
¢6 déu c6ng chiing, ndp 1 14n).
‘s Gidy chitng nhin ding k¥ mi s& doanh nghi€p kinh doanh XNK
(bdn sao ¢6 ddu cong chitng, ndp 1 idn).
e DG&i véi nhém hang xuat nhap khdu cé diéu kién (NB 57/CP) thi
cin xudt trinh cdc gidy phép theo quy dinh.
¢ D&i vdi chi nhdnh th cdn xuit trinh gidy dy quyén.
+ D&i v3i doanh nghiép c6 von dau tu nuSc ngodi, cin ¢6:
e Gidy phép diu tv (bdn sao c6 cong chimg, ndp 1 ln).
¢ Vin bin phé duyét ké hoach XNK ctia B6 Thudng mai (BAn chinh,
con hiéu lyc).
+ Ngoai nhifng gidy néu trén, diéu kién tién quyét phdi c6 tai khodn
ngoai t¢ tai ngin hang.
Cich thitc mg L/C: :
+ Nhiing gidy t3 cdn xudt trinh (nép) khi dé€n Ngéin hiang xin m& L/C:
DBéi vdi L/C trd ngay, theo diéu 18 QP 29 , khiach hang cin xuit trinh
day di cdc gidy tJ sau:
e Thit yéu ciu phdat hanh L/C theo miu ( Xem chuong IX ).
s 1 ban sao Hdp dong ngoai thuong / gidy tJ ¢6 gid tri twong duong.
DPéi véi L/C trd ch@m, cin nop:
e Céc gidy 1 & myc trén.
e Hop ddng nhap khiu hang héa bdn sao / gidy 16 ¢6 gid tri twong
duong . '
¢ Phuong 4n kinh doanh, thanh toén.
e Thu yéu ciu phat hanh L/C theo miu ( Xem chuong IX ).
Pon xin m§ L/C:
Khi nha nhip khiu d&€n Ngin hang xin m& L/C, ho s& dugc cdp don xin
md L/C theo miu in sfn cla ting ngin hang. Pon ¢6 nhifng ndi dung
chid yéu sau:
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Loai L/C.
Ngudi md L/C: tén, dia chi day dd cda don vi.
Ngudi hudng 1di: tén, dia chi day di.
S& tién L/C.
Piéu kién cd 5§ giao hang.
Qui dinh c4c ching ti phdi xuat trinh.
Qui dinh vé hang héa.
Pia diém giao hang.
Thai han giao hang.
Piéu kién vé hang.
Bao bl déng gdi, ky ma higu.
Thdi han ndp chitng tlx.
Chi thi cho Ngin hang thuong lugng: néu nhitg yéu cdu ddi véi
viéc thanh todn cho 16 hang nhép khdu sdp tSi k& c chi phi.

o Ty 1§ ky quy.
Nhiing luu ¥ khi viét don xin mé L/C:
+ Dodn xin md L/C 14 co s& phap 1y aé gidi quyét tranh chip (néu c6)
giita ngudi m& L/C va Ngin hang md; ddng thdi ciing 1a cd s6 d€ Ngén
hang viét L/C cho bén xuat khiu. W vay, nha nhap khiu phdi hét sic
chd ¢ d€ lap don sao cho chinh xdc: vi€t ding miu don va phd hgp vdi
ndi dung minh mong mudn. Ngudi vi€t phdi gidi ngoai ngit dong thoi
phdi am tudng nghiép vu ngoai thuong.
+ Can cin nhic diéu kién rang budc bén xudt khdu sao cho viYa chit
ché, ¢dm bdo quyén lgi clia minh, vira khién cho bén XK chip nhén
dugc.
+ Cén phai ton trong nhitng diéu khodn ciia hgp ddng, trdnh mau thuln
nhau. Tuy nhién, ciing ¢6 thé diéu chinh hop déng bing L/C.
+ Pon xin m& L/C khéng ghi ngdy md L/C. Ngén hang s& thyc hién md
L/C s6m nhdt ¢6 thé dudc. N&u thi e v& tidn ky qu§ trdi chdy, 6 thé
giti L/C di trong ngdy hodc ngay hém sau. Né&u don vi vay dé ky quy
hoidc ¢4 sai s6t trong don thi viéc giti L/C bi ch@m lai cho dén khi don vi
hoan thanh thd tuc k¥ qu¥ hodc sita moi sai s6t trong don.

< Kyf quy mé L/C;

Ky qu§ 1a mét hinh thifc trich tién trong tai khodn luu théng chuyén qua
mét tai khodn dic biét goi la tai khodn ky qu¥,— tai khodn nay khong c6
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quyén dugc ty ¥ rit tién ra, d€ tién vao — & tién d6 d€ danh thanh todn
mdt L/C da mé.
Déi voi L/C A/S: _
Tay t¥ng khdch hang mic k¥ qu§ r4t khac nhau. C4c ngén hang 16n déu
¢6 chinh s4ch phan loai khdch hing 1am 3 — 4 loai:
- Loai 1: (kh4ch uu di): khéng phdi ky quy.
- Loai 2: k¥ quy < 100%.
- Loai 3: ky quy 100% tri gid L/C.
Ti 1€ ky quy ¢6 &nh hudng t6i ndi dung L/C. Cu thé 13 dnh hudng t6i
quy dinh vé B/L trong L/C. C6 th& ghi mt trong cdc trudng hgp sau:
- Full set (3/3) Bill of Lading... ttic 12 3 vAn don chinh déu qua Ngan
hang. Pon vi mudn nhén hang ph3i dén Ngan hang 1y van don.
- Set (2/3) Bill of Lading... tiic 12 2 vin don chinh qua Ngén hang, con
vén don th 3 duge giti thing dén nha nhép khfu. Pidu kién nay c6 lgi
cho nha nhip khdu hon. _
- Made out to order of...bank: ph4i c6 chit ky hiu ciia Ngan hang mdi
dude phép nhin hang,
- Made out to order of xyz: loai vidn don khong c¢an chit ky hiu cda
Ngan hang, ma c6 chif ky hdu cia nguti gifi hang hodc cia mot ngudi
khéc: _
+ Né&u doanh nghiép ky qu§ di 100% thi mudn quy dinh van don the
nao ciing duge. '
+ Néu doanh nghiép k¥ quy X% tri glﬁ L/C thi bit budc phdi chon 1
trong 2 diéu kién:
ho#c “Full set 3/3 Bill of Lading...”
hoic “Made out to order of bank”.
Dot véi L/C trd cham:
Ti 1€ ky quy thudng rdt nhd 10% d&n 20%, dGi v6i khdch quen c¢6 thé
khong phdi ky quy. Khich s& phdi 1am don xin gidm mdc ky quy Ciac
cédch qui dinh:
- Full set (3/3) B/L ... tifc 1a ¢4 3 v4n don chinh déu qua ngéan hang.
- Set (2/3) Bill of Lading...udc 12 2 vin don chinh qua Ngin hang, cOn
van don thit 3 dugc gl thing dén nha nhdp khiu. Piéu kién nay c6 1di
cho nh3 nhép khau hon.
- Made out to order of...bank: phdi c6 chit k§ hiu cia Ngin hing mdi
dugc phép nhin hang.
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_ Made out to order of xyz: loai vin don khdng cAn chit k§ hdu cla
Ngén hang, ma c6 chitky hau cia ngudi glti hang hodic mot ngudi khdc:
+ Né&u doanh nghiép ky qu¥ dd 100% thi mubn qui dinh vin don thé
* nao ciing dugc.
+ Néu doanh nghiép k¥ quy X% tri gid L/C thi bt bude phai chon 1
trong 2 diéu kién:
hogc “Full set 3/3 Bill of Lading...”
hodc “Made out to order of bank”.
Sau khi doanh nghiép hoan tat thd tuc ky quy, Ngin hang s& soan L/C
va md ra nudc ngodi theo yéu cu da ghi trong don xin md L/C cla nha
nhép khiu.

< Ki€m tra va chip nhin bé ching tif;
Piy 12 cong viéc rdt quan trong, nha nhip khfu cdn xem xét k¥, dic
biét khi ngan hang da luu §: b ching o ¢6 discrepancy, néu voi v
chip nhan c6 thé & phii gdnh chju nhitng hiu qué ning né.

VIIL. CAC VAN BAN, QUY PINH puUgC AP DUNG
TRONG THANH TOAN QUOC TE.

Hoat d6ng thanh todn quéc t& phéi:
e Tuan thi cdc Quy tic do Phong thucng mai Quéc t& ban hanh, nht.
UCP 500, URC 522, URR 525, ISP 98...
o Cic Didu udc quéc t€ lién quan dén thanh todn quéc t&.
e Phu hgp v6i cac Quy dinh ciia chinh phu, Né;ﬁn hang Nha nudc vé
quan 1y ngoai hdi, cdc van bén lién quan dén thanh todn qudc i€ va
khong trai vdi Ludt phdp Viét Nam.

1. “Qui tic va thyc hanh thdng nhét vé tin dung chiing tit” (UCP -
Uniform customs and practice for documentary credits):

a. Gidi thigu chung vé UCP:

Tai Dai hoi 1dn thi 7 cda ICC t§ chitc nim 1933 14n diu tién ban “Qui
tc va thyc hanh thong nhdt vé tin dung ching r” - UCP - Uniform
customs and practice for documentary credits — duge thong qua. T 46
d&n nay, ICC da ti€n hanh sifa 4&i UCP 5 1an, vao cdc nam 1951, 1962,
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1974, 1983 va 1993 cho phd hgp véi thye tién thudng mai qudc t& va

cang thém hoan thién.

70 nam qua, UCP dudc cdc nha xuat nhap khdu va ngan hang trén toan

th& gi6i s& dung rit rong rii. Bdn quy tdc nay mang tinh chat phdp 1y

thy ¥, do vdy cdc bén sif dung c6 quyén iy ¥ lwa chon, dp dung céc

UCP di dudc thong qua, khong phan biét cii mdi, chi cin quy dinh cu

th€ 4p dung UCP nam nio, trdnh qui dinh chung chung.

Diém qua cdc UCP ta thdy: UCP 1933 va 1951 ¢6 muyc dich chinh la bdo

vé ngin hang khi c4c chi thi cia ngudi mua khong diy ai va rd rang.

UCP 1962 — bin diu tién duge chdp nhan rong rii trén th€ gidi — nhén

manh nghia vy clia ngudi mua phai ndi rd rang minh mu6n gi, déng thdi

cing nh&n manh “céc tip quén qudc t€ ngdn hang va céc quy tic khic

lam d& dang viéc thuc hién cdc chitc ning cda ngén hang”. Bin sia ddi

nim 1974 dem lai nhitng thay d8i trong linh vifc chifng tif va thi tuc dé

thich ting v4i nhimg tién b trong viéc tao diéu kién thudn I¢i cho budn
bén phat trién va thich ing véi cudc cach mang trong vén tai duding bién

— chuyén chd hang container va vin tdi da phuong thie. UCP 400

{1983) quan tdm nhiéu dén lgi ich cda ngudi mua, ngudi bdn va ¢ tinh

dén: |

e Cudc cich mang dang ti€p tuc trong linh vyc vén tdi, si dung
container va vén tdi da phuong thifc ngdy cang rdng rai.

o Budn ban quéc t& phat trién, nhiéu loai chung tif mdi xudt hién.
Cubc céch mang trong théng tin lién lac. EDI (truyén tin dién t)
duge sit dung phd bién.

e Viéc phét trién nhitng logi tin dyng ching tt mdi, nhu L/C tré dén,
L/C dy phong.

Mudi nim trbi qua, thudng mai quéc t€ tlep tuc phdt trién, L/C dugc st

dung ngﬂy cing nhidu. Piing trude yéu cdu cla thyc tién, trén todn the

gidi gin 50% s8 bd ching 6 thanh todn biing L/C xuit trinh 14n dau bi
cdc ngin hang bdc bd v ¢6 nhilng sai biét. Thdng 11 — 1989, Uy ban

Thuong mai qudc t€ vé thuc hanh va ky thudt ngin hang dudc Uy théc

stra d8i lai UCP 400. Yéu ciu ciia 1an sita doi nay la:

e Pon gidn héa UCP 400.

« K&t hgp chit ché vdi nhilng tdp quédn ngén hang cling nhu 12 tiéu
chufn héa va 1am cho nhitng tip quan d6 ngady mét thudn tién hon,
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* Tiang cudng tinh nghiém minh va dd tin cdy cla tin dung chifng t
thdng qua viéc gid dinh tinh khong thé hiiy bé va gan loc trich
nhiém phédp 1y chl y&u, khong chi ca ngin hing md, ma con cida
ngan hang xdc nhin,

e Néu cdc vin dé cia didu kién khdng ching ti.

* Liét ke chi ti€t cdc y&u t5 ¢6 thé chap nhan dugc cho mdi loai ching
tit vin chuyén. _

Sau hon ba ndm lam viéc miét mai, naim 1993 UCP 500 da ra ddi gdm

49 diéu khoan, dudc dp dung tir 1 — 1 — 1994,

b. Quy tdc va thuc hanh thong nhét vé tin dung chiing tit, ban hitu

dinh 1993, dn phdm s6° 500 ctia Phong Thuong mai Quéc & (UCP,

1993 Rev, ICC 500 - The Uniform Customs and practice Jor

Documentary credits, 1993 Revision, ICC Publication N° 500 thuimg goi

tdt I UCP 500).

UCP 500 gom 49 diéu khodn duge chia 1am 5 phin:

A — Nhiing quy dinh chung va dinh nghia (diéu 1 - 5).

B — Hinh thuc va thdng bdo L/C (6 — 12).

C — Nghia vu va trich nhiém (13 - 19).

D — Chifng tif (20 — 38).

E — Nhitng diéu khodn khic (39 — 49)

(Xem toan van UCP trong cudn “Hudng din thuc hanh kinh doanh XNK

tai Viét Nam” — cing tdc gid).

Luu ¢: khi st dung UCP 500 cén luu ¥ céc tinh chit sau:

- UCP 500 dudc 163 nutéc ¢dng nhin trong d6 ¢6 Viét Nam.

- La viin ban phdp iy tdy ¥ khdng mang tinh b4t buc ¢ nghia 13 céc

bén mudn 4dp dung phdi din chi€u vao L/C. ,

- UCP cho phép cdc bén lién quan c6 quyén thda thusn nguge lai UCP

nhung phai ghi vao L/C,

- Chi UCP bén g6c bing ti€ng Anh do ICC phét hanh mdi c6 gié tri phdp

Iy gidi quyét cdc tranh chap phét sinh giifa cic bén tham gia thanh todn

L/C. C4c béan dich sang ti€ng nudc khdc chi c6 gid tri tham khio.

- Khdc vdi c4c van bén phdp 1y khéc, trong UCP khéng cé diéu khodn

hiy bd UCP cfi, nghia 14 6 vin bin UCP vin song song t6n tai. Viéc 4p

dung UCP nao 1a do céc bén quyét dinh v ghi r5 vao trong L/C.
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2. “Quy tic théng nhat vé nghiép vu nhd thu” (URC 522 - The
Uniform Rules for Collection, ICC Pub No 522, 1995 Revision), c¢6
hiéu luc tY 1/1/1996.

URC 522 gdm 26 diéu, dugc chia 1am 7 phan:

Nhiing diéu khodn va dinh nghia chung (diéu 1-3).

Hinh thifc va ndi dng nhd thu (diéu 4).

Hinh thitc xuit trinh (5- 8).

Nghia vy va trach nhiém (9-15).

Thanh todn (16-19).

"Lai sudt va chi phi phat sinh (20-21).

Cdc quy dinh khic (22-26).

ommoUN®p

3. “Quy tic théng nhit hoan tra lién hang theo tin dyng ching tiY
“(URR 525 — The Uniform Rules for Bank - to — Bank
Reimbursement under Documentary Credit, ICC Pub N° 525, 1995
Revision), ¢6 hiéu lyc tit 1/7/1996 .
URR 525 gdm 17 diéu, duge chia lam 3 phin:

A. Nhitng diéu khoan v dinh nghia chung (diéu 1-3).

B. Nghia vu va trich nhiém (diéu 4-5).

C. Hinh thitc vi théng bdo ciia Uy quyén, sira di va doi tién (d. 6-

17).

4. ISP 98 - International Standby Practices — Khi nghi€n cidu va van
dung Thu tin dung du phong thi cdn im hiéu &n phim nay.

5. Ngoaira khi thanh toén tai NHNT VN cdn nghién ctfu va ndm viing
Quy trinh k§ thuat nghiép vg Thanh todn Thy tin dung ching tif va
Nho thu kém ching tiY véi nuéc ngodi trong hé théng Ngin hang
Ngoai thwong Viét Nam (Ban hanh kém theo QP s& 29/2001/ QDI
NHNT. THTT ngdy 16/4/2001 cta Tong Gidm d6c NHNT VN ). An
phdm nay gém 56 didu, dudc chia 1am 7 phdn. Cuy thé:
Phdn I : Nhitng quy dinh chung (diéu 1-3).
Phdn II: Quy trinh nghiép vu thanh todn Thy tin dung ching tif (diéu 4-
36).

A. L/C xuit khiu.

B. L/C nhip khdu.
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C. Thanh todn bing ngudn v8n vay ng vién trg.
D. L/C chuyén nhugng.
Phdn III: Thanh todn bing hinh thifc nhd thu (diéu 37-44).
A. Nhd thu hang xuat.
B. Nhd thu hang nhép. )
Phin IV: NHNT VN — NH Hoan tra (diéu 5-48).
Phin V. S6 tham chiéu (diéu 49).
Phin VI: Quyén han & trich nhiém (diéu 50-53).
Phin VII: Didu khoén thi hanh (diéu 54-56).
(Néi dung chi tiét cha cdc vdn bdn nay sé dugc hudng dédn cu thé trong
cde budi néi chuyén chuyén dé vé Thanh todn Quéc té).

TOM TAT CHUONG Ii

1. Trong hoat dong kinh doanh xudt nhdp khdu, thanh
todn quic 1€ c6 vi tri diic bigt quan trong.

2. Muén dam phdn, k§ két va t& chite thic hign cdc hop
déng ngogi thutong dugc t6t, c8n phdi ndm viing nhiing
vén dé cd bén trong thanh todn qudc 1, ddc bigt ndm
vitng cde phuong thitc thanh todn quéc té.

3. C6 nhiéu phuong thitc thanh todn khdc nhan. Cén nim
vitng bdn chdt, qui trinh nghigp ve va wu nhugc diém
ciia titng phutong thic, 0 c6 thé vin dung 161, han ché
bét riii ro, mang lgi hiéu qud cao.
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BAI TAP CHUONG Ii

1. Hay lap héi phi€u dya vao cdc di lidu sau:
- Exporter: M. M and C.O Company, Dist. 10, HCMC, Vietnam,
_ Importer: T. H Trading Co LTD,.Pusan, Korea.
- Advising bank: Bank for Foreign Trade of Vietnam HCM City
Branch. |
- Opening bank: Sinhan bank Seoul, Korea.
- Confirming bank: Tokyo bank, Japan.
- Drawn on: Tokyo bank, Japan.
- Means of payment: L/C A/S.
- Amount of payment: USD 48,384.00.
- Shipment date: 25/9/2005.
. Irrevocable:Confirmed L/C No: M426300/NS02617  date
01/8/2005.
- Invoice No: 18/ M.M /2005 date : 25/09/2005.

2. Hiy lgp héi phiéu dya vao cdc dit kién sau:
- Exporter: Seaprodex Vietnam, HCMC, Vietnam.
- Importer: Foo Soon Trading Co PTY,LTD. Australia.
- Collecting bank: Vietcombank, HCMC Branch.
- Bank in Australia: Sydney bank Australia.
- Means of payment: D/P. _
_ Amount of payment: USD 31,323.00.
- Shipment date: 24/05/2005.

3. Hay ldp hoi phiéu, dua vao cdc dit liéu sau:

- Importer: GILIMEX Co. 24 Phan Dang Luu St. Binh Thanh Dist.
Ho Chi Minh City, VIETNAM. ' ,

- Exporter: TAN HSIN Industrial Corporation, 7F1 Formosa Plastics
Rear Building, 201 Tun Hwa North Road, Taipei, TATWAN.

- Importer’s Bank: Bangkok Bank public company L.td. Ho Chi Minh
City branch.

- Exporter’s Bank: Bangkok Bank Public LTD Taipei Branch.

- Means of payment: D/P.
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- Amount of payment: USD 14,932.00.
- Date of shipment: July 15, 2005.

4. Hay lap héi phiéu, dua vao cdc dit liéu sau:

- Importer: Sony Electronics, 13600 Perai Province Wellesley,
Penang, Malaysia. :

- Exporter: Sony Vietnam Ltd,, 248A No Trang Long St., Binh
Thanh Dist., Ho Chi Minh City, Vietnam.

- Means of payment: D/A 240 days after delivery.

- Amount of payment: USD 5,931.00

- Importer’s Bank: Indosuez Bank.

- Exporter’s Bank: Vietcombank Ho Chi Minh City branch.

- Date of shipment: Mar. 12, 2005.

5. Hay lgp hoi phiéu duwa vao cdc dit liéu sau:

- Exporter: Vietnam General Rubber Coporation, 236 Nam Ky Khoi
Nghia Dist 3, Ho ChirMinh City Vietnam.

- Importer: Centrotrade Singapore PTE Ltd. 10 Collyer Quay No 07-
07 Ocean Building, Singapore 049315,

- Means of payment: L/C A/S."

- Amount of payment: USD 31,236.00

- Opening bank: Centro International Handels Bank AG. Vienna.

- Advising bank: Vietcombank Ho Chi Minh City branch.

- Invoice No 02/CS. Dated Jan. 12, 2005.

- Shipment date: Jan. 12, 2005

- L/C No AI 970512 dated Dec. 19, 2004.

6. Hay lgp hoi phiéu, dua vao cdc dit ligu sau:

- Exporter: KOLON International corporation 45 Mygyo — dong,
Chung — gu, SEOUL, KOREA.

- Importer: Grain Import Export company (Grainco), 21 Ngo Thoi
Nhiem St., Dist 3, Ho Chi Mihh City, VIETNAM.

- Opening bank: VIETCOMBANK Ho Chi Minh City, VIETNAM.

- Advising bank: KOREA FIRST BANK, Seoul, KOREA.

- Means of payment: L/C 450 days from B/L.

- Amount of payment: USD 2,643,300.
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- Invoice No LA - 98 04/010 dated July 15, 2005.
- L/C No 0456900A98 L.C 0862, dated June 13, 2005.
_ - Shipment date: July 15, 2005.

7. Tin dung ching tif ¢S phdi 12 phiong thifc thanh todn tuyét 4di an toan
d5i v6i nha xudt nhap khdu khong? Tai sao?

8. Trinh bay mdi quan hé giffa L/C va hgp ddng ngoai thudng? L/C c6
thay th& cho hgp ddng ngoai thuong duge khéng? Néu duge thi trong
trudng hgp nao?

9. Tai sao néi: nhd thu 1a phuong thiic thanh todn c6 1gi nhiéu cho nha
nhap khau?

10. Tai sao ndi: chuyén tién 1a phudng thifc thanh todn phu thudc nhiéu
vao ¥ chi va ning lyc clia ngudi mua?

11.Tai sao néi: CAD la phudng thic thanh todn ¢ 1¢i nhiéu cho ngudi
bén?

12. Trén cuong vi mdt nha xuat khau, khi xuat khiu 10.000 MT +/- 5%
gao vdi tri gid khodng 2,25 trigu USD, anh (chi) s& chon phudng
thitc thanh todn nao trong s& cdc phuong thifc thanh todn di hoc?
Cho bi€t 1y do tai sao anh (chi) lai chon nhur vay?

13. Trén cudng vi mdt nha nhdp kh#u, khi nhap khdu mot 16 hang trj gid
khodng 500,000.00 USD, anh (chi) s& chon phuong thdc thanh todn
ndo trong 6 cdc phudng thifc thanh todn da bi&t? Cho biét 1y do vi
sao anh (chi) lai chon nhu viy? '

14. Trong trudng hgp ndo ngudi bén yéu ciu md L/C? D6 12 loai L/C gi?
Trinh bay hi€u biét ciia anh (chi) vé loai L/C d6? '

15. Vi loai L/C nao thi ngudi ban c6 thé nhin duge tién trude khi giao
hang? Trinh bay hiéu bi€t cia anh (chi) v& loai L/C 467
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16. Trong mua bdn qua trung gian ngudi ta thudng si dyng nhiing loai
L/C nao? So sénh céc loai L/C d6?

17. Trong mua bén d5i litu ngudi ta ¢6 thé st dung loai L/C nao? Trinh
bay hidu biét ciia anh (chi) vé loai L/C d6?

18. P&i véi nhitng hgp ddng c6 gi4 trj 16n, giao hang lam nhiéu lan, gid
trj céa cac I4n giao hang va khodng cdch gilfa cdc 14n giao tuong ddi
bing nhau thi nén dp dung loai L/C n2o? Trinh bay hiéu biét ciia
anh (chi) vé loai L/C d6.

19. D&i v6i hop dbng c6 gid tri I6n khi diéu kién bit budc phdi thanh
ton bing TT, ngudi bén khong yén tam, tin twdng, trong truding hgp
nay c6 thé sif dung loai L/C nao di kém d€ phong ngira riii ro? Trink
bay hidu biét ciia anh (chi) vé loai L/C d6. '

20. Khi ngudi ban khﬁng. dii hidu biét, tin cdy vio ngén hang md L/C thi
¢6 th& s& dung loai L/C nao? Trinh bay hidu biét clia anh (chi) vé
loai L/C-d6. : -

21. Mdt L/C khéng hiy ngang ty do thuong lwong (L/C Irrevocable
freely negotiable) dudc phat hanh theo UCP 500, trong d6 quy dinh
chiing tif xuit tinh gdm: bd vén don dudng bién hoan hdo va mot s0
ching titkhdc.. | _

Sau khi giao hang, ngudi ban xuft trinh; Van ddn dutng bién c6 ghi
“Received for shipment™ va cum tif “Clean on board” dugc ghi dé
ién trén. Cym 6 nay duge ddnh biing may chif va khong ghi ngay.
Ngan hang md L/C khi nhén dugc bd ching tiY d hdi ¥ kién ngudi
yéu cdu mg L/C. Ngudi yéu cdu m@ L/C tir ch6i khong chdp nhén bd
chifng tiY va tir chéi thanh todn. Ngén hang tX chdi thanh todn.
Hanh d6ng nhu viy 12 ding hay sai? Néu cd s phdp 1y7?

122, M6t nha nhdp khfu dé nghi ngén hang phyc vu minh md mét L/C
véi didu kién dic biét: viéc thanh todn céc héi phi€u duge ky phat
chi duge thic hién sau khi thu dudc tién tir vige téi xudt khiu.
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e L2 mdt nha quan tri ngén hang, anh (chi) c¢é phdt hanh mot L/C
véi diéu kién nhu vay khoéng? Tai sao?

e La mot nha qudn tri ngdn hang, anh (chi) ¢6 ddng ¥ xdc nhin
mdt L/C c6 diéu Kién nhu vay khdng? Tai sao?

e L2 mdét nha quén tri ngén hang, anh (chi) ¢6 thdng bdo modt L/C
nhu vay khoéng? Tai sao? ' '

e La mdt nha xuit khiu, anh ¢hi ¢6 chdp nhin mét L/C ¢é diéu
kién nhtr vy khéng? Tai sao?

« Né&u mdt L/C nhy viy dudgc phét hanh thi ¢6 ding theo UCP 500
khéng?

23. M6t L/C khéng hiy ngang ¢ gid tri 3.000.000 USD duge phat hanh,
Ngudi bdn giao hang va xu4t trinh chiing iy d€ thanh todn. Nhung bd
ching ti bi tir chéi bdi bat hop 1é:
¢ Giao hang tr& han.

e Xuat trinh ching tiY tré han.

Ngay sau d6 hang 1&én gid. Ngudi ban thda thuin bin 16 hang d6 cho
khédch hang khic vdi gid cao hon. Con ngudi mua thit nhat ciing dén
ngin hang xin chip nhin bat hgp 1€, chdp nhdn thanh todn dé duge
nhin hang. Ngudi bdn ®hong dong y. Trong khi d6 ngan hang md
L/C lai trao bd chting tiY cho ngudi mua thit nhat di nhin hang. trong
tinh huéng nay ai ding, ai sai? Tai sao?

BAI TAP LGN CHO NHOM/
BAI TAP CHO HOC VIEN CAO HQC

24. Trén cd s3 k&t qua diéu tra, khio s4t tinh hinh vin dung cdc phuong
thifc thanh todn qudc t€ tai cdc doanh nghiép xudl, nhip khiu trén
dia ban tp. H§ Chi Minh, hiy d4nh gi4 tinh hinh v&n dung c4c
phuong thitc thanh todn qudc t€ tai cdc doanh nghi€p nay va dé xuit
cdc gidi phdp nhiim gép phan hoan thién hoat ddng thanh todn qudc
té.

25, Nhifng rii ro trong hoat déng thanh todn qudc t&€ va bién phdp phong
ngira.
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CHUONG Il ) _
NHUNG VAN BE LY LUAN CO BAN
VE PAM PHAN

Trong cudc song hing ngay, mdi ching ta di mudn hay khong mudn
ciing vin Iudn giao ti€p véi thé gidi xung quanh, vin ctf 1a mot nha dam
phan. Mgt nha quén tri ngoai thuong gidi duong nhién phai 12 mot ngudi
c6 kha ning giao tiép 11, mdt nha dam phan gidi, nhung dé trd thanh
ngudi ¢6 kha niang nhy viy la didu khong don gidn. Mudn trd thanh
ngudi c6 khé ning giao tiép t6t, thanh nha dam phin gidi do1 hoi phai c6
ki&n thitc, c¢o kinh nghiém, phai hoc hdi va phian ddu khong ngiing.

Trong diéu kién hoi nhép, thi midng ngay cang md rong, canh tranh
ngay cang gay git, mudn chién thing dudgc trén thuong truding lai cang
cAn nhitng ngudi c6 kha ning giao ti€p tot, nhitng nha dam phdn gioi.

Chinh vi v4y, trong chudng trinh dac tao cdc nha quan tri ngoai thuong
ludn c6 phan“Giao tiép va dam phdn trong kinh doanh ngoai thiong”
nhiim cung c&p nhitng ki€n thifc cin thi€t dé gidp ngudi hoc phin dau,
rén luyén dé trd thanh ngudi ¢6 khd nang giao ti€p tt v nha dam phdn

giol.
L KHAI NIEM

C6 8t nhidu dinh nghia vé dim phén, & day chdng toi xin gidi thiéu mdt
s& dinh nghia dién hinh. _

Theo Gerald 1. Nierenberg (USA) thi: “Pinh nghia vé dam phédn don
gian nhat, mbi nguyén vong thda mén yéu ciu va mi nhu cdu tim kiém
sif théa man, it nh&t déu ndy & tif mdm mdng ciia qua trinh ngudi @
irién khai dam phan. Chi cdn ngudi ta vi mudn bién déi quan hé hd
tiong ma trao d6i vi nhav vé quan diém, chif cin ngudi ta mudn hiép
thuong ban bac dé di dén nhdt trf, 1A ho tién hanh dam phdn”. “Dam
phén thong thudng ti€n hanh gita c4 nhin, ho hodc v ban thin minh,
ho#c thay mit cho doan thé ¢6 18 chifc, v1 thé c6 thé coi dam phdn 1a bd
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Chuang Il - Nhing v&n & 1§ ludn ¢o bin vE Sam phén

phin cau thanh cia hanh vi nhin loai, lich sif dam phén cla nhén loai
ciing 1au dai nhy lich sif vin minh nhéin loai.”
(The Art of Negotiating — Nghé thudt dam phdn).

Theo Truong Tudng (Trung Qudc), thi; “Pam phdn la hanh vi va qud

trinh ma ngudi ta mudn diéu hda quan hé giita hai bén, théa min nhu

cAu ctia mbi bén, théng qua hiép thiong ma di d€n ¥ ki€n thong nhit.”
(Nghé thudt dam phdn thuong vu qudc t&€ — NXB Tré 1996).

Theo Roger Fisher va William Ury (USA), “Pam phan la phuong tién

cd ban dé€ dat duge diéu ching ta mong mudn tit ngudi khdc. D6 1a sy

trao ddi ¢ ki€n qua lai nhiim dat dugc théa thudn trong khi ban va phia
bén kia c6 mot s6 Idi ich chung va mot s& 1gi ich dGi khdng ™.

(Getting to Yes - D€ dat dugc théa thudn — NXB Tp. Ho Chi Minh

1997).

Con theo chiing tdi: “Pam phén 1a hanh vi va qud trinh, ma trong dé
hai hay nhiéu bén ti€n hanh thuong lugng, thio ludn vé cdc mdi
quan tAm chung va nhitng quan diém con bat déng, d€ di d&n mot
théa thudn théng nhit”.

II. PAC PIEM CUA PAM PHAN

1. Mudn dam phéan thanh céng phai xdc dinh rd muc tidéu ddm phén
mét cdch khoa hoc, phai kién dinh, khén ngoan bdo v§ quyén lgi -
cfia minh, ddng thai phai bi€t itng phé mét cdch linh hoat, sdng tao
trong titng trudng hgp cu thé:

Pam phén 13 qué trinh ban bac, thda thuin giffa c4c bén, nhdm di dén y
ki€n thdng nhat; nén dam phén 1a qud trinh cdc bén dua ra yéu cauy,
chip nhdn nhugng bg, d€ néu thanh céng thi s& k¢ hgp dong, dat dugc
1¢i ich cho c& d6i bén, chit khong phdi qud trinh mbi bén khang khiing
bédo vé Igi ich cha riéng minh. '

2. Phai bié¢'t k&t hgp hai hoa giita bdo vé 1gi ich cia phia minh véi
viéc duy tri va phit trién méi quan hé véi cdc d6i tac:
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K9 THUAT NGORI THUONG

Pam phén thanh cc‘ghg — k¥ hgp ddng, tic viva gilt duge mdi quan hé,
via d4m bao 1di ich cdia cdc bén, nén dam phén la qué trinh thdng nhat
giifa hai mat mau thudn “hgp téc” va “xung dot”. Trong dam phdn phai
trénh khuynh huéng: dam phén theo ki€u qué “Mém”, chi chu trong gin
gilf m3i quan hé gilfa hai bén, ma khong quan tdm bdo vé 1ap trudng
ciia minh, din dén viéc bi d6i phuong dn ép, phai di tif nhudng bd nay
t6i nhudng bd khéc, cudi cing tuy ky duge hgp ddng, nhung phai gdnh
chiu moi thiét thodi. Ngudc lai, cling phdi tranh khuynh hudng dam I;hén
theo kigu qud “Cing”, khing khang bdo vé lap trudng 1am cho dam
phan tan v8, khong ky dugc hdp ddng, hoic k¥ duge hop ddng nhung déi
phuong bi ép qud khong thyc hién néi.
3. Phai dam béo nguyén tic “D8i bén cung cé lgi ™
“Pam phén khong phai 12 mot cude cd, khong nén yéu ciu quyét diu
mét tran thing thua, dam phédn ciing khong phéi 1a mot trdn ddnh, phai
titu diét hoic dat d6i phudng vao dat chét, ma dam phén 12 mot sy
nghiép hop tic doi bén ciing c6 1617,

Gerald I.Nierenberg
Vi viy, ngudi dam phén can bdo vé loi ich ctia phia minh, trong pham vi
da duge xdc dinh ¢6 thé tim dugc 1gi ich cang nhiéu cang t6t, mit khdc,
bit c ngudi dam phén nao cling phai thda man nhu cdu thip nhat cda
d6i phuong. N&u khong lam dudge didu d6, thi cudc ddm phén s& bi tan
v3.
4. P4nh gid mdt cudc ddm phén thanh cong hay thit bai khéng phai
1a 14y viéc thyc hién muc tiéu dy dinh cia mdt b&n nao dé lam tiéu
chu&n duy nhét, ma phai s dung mgt leat cée tieu chufin ddnh gid
t6ng hgp:
& Tiéu chufn thyc hién muc tiéu. Day 1a tiéu chudn ddu tién dé€ dénh
gid mot cude dam phdn thanh cong hay that bai. Mudn ddnh gid két
qud cla mdt cude dam phan, trude hét cin xem xét: két qud cudi
ciing cia dam phén c6 dat dugc muc tiéu x4c dinh ban ddu khong?
Mikc do thuc hién cao hay thap?...
Tiéu chudn t6i wu héa gid thanh — chi phi thap nhét: ti€n hanh mdt
cudc dam phédn phai co nhitng chi phi nhit dinh, thong thudng, trong
dam phén hgp d8ng ngoai thuong ¢6 3 loai chi phi nhu sau:

>
0..
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Chuong 1l - Nhing v&n 88 1§ lugn co ban v€ 4am phén

. Chi phi ¢o ban: sy nhugng bd dé ky dudc hgp ddng = khodng céch
gitta 10i ich dy ki€n thu dugc v6i 1di ich thue t€ thu duge trong dam .

phén;
. _Chi phi tryc ti&p clia dim phdn: chi phi nhan e, vat luc, tai Iy va
thdi gian cho dam phan;
« Chi phi cd hot: mit co hoi dau w ki€m lgi (xy dugc nhitng hdp
~ ddng) khic...

< Tiéu chuin quan hé giffa cic bén...

5. Dam phan 1a Khoa hoc, @dng thdi 1a mdt ngh¢ thult.

Néu dam phdn la*quan hé didu hoa 1gi ich gita ngudi vdi ngudi, thi thoa
main nhu cAu m3i bén 13 mot hanh vi va qud trinh d€ dat t6i cong dbng ¥
ki€n. Vi viy, ngudi ta can suy nghi, can nhic nhimg gi ¢6 lién quan dén
idi ich cla dbi bén, phdi ti€n hanh nghién citu, phdn tich, dénh gid mot
cach c6 hé thdng, khdch quan va toan dién, duta trén cdc qui ludt, qui tidc
nh4t dinh, trén cd s& d6 xay dung chi€n Iuge va chién thudt dam phén.
Dé chinh 12 tinh kho4 hoc clia dam phén.

Bén canh tinh khoa hoc, dam phén con la mot nghé thuat, ddi héi ngudi
dam phdn phai tinh t&, nhanh nhay, mém d&o, linh hoat, bi€t “tlly cd ma
ding ph6”, thi mdi c6 th dat dudc thanh cdng m§ min.

11 CAC NGUYEN TAC CO BAN VA NHUNG SAI LAM
THUGNG MAC TRONG PAM PHAN. |

1. Céic nguyén tic cd bin cdn ndm ving:

Pam phén ¢6 thé vi nhy mét chuyén du lich d&n nhimg mién dit mdi,
(&t nhiu didu bit ngd c6 thé xdy ra. Cdc cude dam phan c6 thé dién ra
(5t khéc nhau, don gidn hay phic tap, cing thing hay nhe nhang, dai
hay ngin... diéu d6 con phy thude vao ndng Iuc ciia ngudi dam phén, d6i
tigng dam phdn, “th€” cda cdc bén, b&i cinh dam phédn... Vi vy, khong
thé dp dung may méc, rap khudn nhilng nguyén t4c, kinh nghiém ctda
ngudi khdc vao cude dam phén cia minh. N6i nhu vy, khong c6 nghia
1a dam phdn khdng c6 nguyén t4c. Vin ¢6 nhitng nguyén tc cd bdn ma
ta cAn ndm vimg, néu khong s& phdi tré gid cho sy thi€u hiéu biét cia
minh.
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«If you are going 1o play the game properly you’d better know the
vuler "~ “Mubn chol diing digu, hay hoc lugt choi”

( The Essence of negotiation - ‘Jean M. Hiltrop and Sheila Udall - tr.8).
Nhifng nguyén tic 6 la: ' _
& Pam phdn Ja mot viéc o nguyén, theo nghia b3t cf bén nao cing cd

thé thodi lui hay ti¥ chdi tham dy dam phén vao bt cif lic nao.

& Dam phén chi ¢6 {hé bit ddu khi it nhat cd m6t bén mudn thay asi
thda thudn hién tai va tin fiing c6 thé dat dudc mot thoa thudn mdi
thda man ci d0i bén .

& Chi xay ra dam phdn khi céc bén hiéu ring: sy vi€c chi duge quyét
dinh khi c6 thda thudn chung, con néu sy Vi€c c6 thé quyét dinh don
phuong bdi mot bén thi khong cin xdy ra dam phér.

& Thoi gian 12 mdt rong nhiing yéu t6 quyét dinh trong dam phén.
Thsi gian c6 dnh huong 10 16n d€n tinh hinh dam phén va anh hudng
truc ti€p dén két qua cudi cing cla dam phan.

<& Mdt cudc dam phédn thanh cbng khong ¢6 nghia 1a phai gianh thing
1gi bling moi gid ma 14 dat dudc diéu ma c4 hai bén déu mong mudn.

e Phim chit, ning luc, ky nang, thai 46 va finh cam ciia nhiing ngudi
ngdi trén ban dam phan cé dnh hudng quyét dinh dén ti€n trinh dam
phan. :

Ti nhing nguyén thc néu trén chiing ta ¢6 thé rit ra cdc k&t luéin sau:

» Dam phdn khong phéi la “mbt tran vo mém” (a verbal tug of war).

$> P& dam phan thanh cong ddi hoi ngudsi dam phan phai biét xé4c dinh
diing muc tiéu, gidi thda hiép, biét thuy€t phuc 45i téc, tao the canh
tranh cong bing, cong khai, chinh tryc, d& cing md rong 1gi ich tdng
thé.

» Khong phai moi tinh hudng déu c6 thé ding dam phén d€ gidi quyét
thanh cong.

2. Nhitng sai.lam thudng mic phai trong dam phan:

C4c nha dam phén, ngay ¢4 nhiing ngudi 130 luyén nhit, ciing khé trénh
khdi moi sai 1dm. V2 mot khi a3 mic sai 14m thi it c6 kha ning dat dudc
k&t qua mot cdch my man. Chinh vi viy, ching ta cAnt nghién cifu kinh
nghiém ciia nhimg ngudi di trude dé gidm thiéu nhilng sai lim d6.
Nhiing sai ldm thudng gdp:
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Chuong I - Nhilng v&n 4 1§ ludn co ban v& dam phén

Tir nhiing kinh nghiém c& nhin cla minh, nhd dim phén John Illich

(1992) cho ring: Nhitng sai ldm thudng gip trong dam phén la:

% Ngdi vao ban dam phdn véi mot c4i ddu diy nhitng dinh ki€n.

< Khong xdc dinh duge ngudi ¢6 quyén quyét dinh cudi cing clia phia

déi tdc. '

Khong xdc dinh dugc chinh x4dc thé manh cda minh 1a gi va khdng

thé si¥ dung th€ manh d6 mdt cdch c6 hiéu qua.

% Ngdi vao ban dam phén chi v8i mdt phuong dn duy nhat ma khong
c6 phirong 4n thay thé, nén thuding rdi vao thé€ bi dong.

< Khdng biét cdch ning cao vi thé€ cia minh.

% Khong kiém sodt dugc nhitng yéu t6 quin trong nhu: thdi gian,

nhifng van dé cén gidi quyé&t.. ma dé ddi tic kéo di theo ¥ mudn clia

ho.

D& vudt khdi tay quyén ra yéu ciu trude.

Khoéng tin dung dugc wu thé vé thdi gian va dia diém trong dam

phén.

V6i bd cude khi cude dam phén c6 vé nhu di vao chd bé tic.

Khong chon dugc thdi di€m hgp ly dé két thic cude dam phén.

L
.‘0

L7
"

&
.0

*

L o
"0 0.0

Trén ddy mdi chi 12 nhing sai 14m chi y&u, trong dam phdn ¢dn ¢6 thé
gip nhiéu loai sai 1Am khdc; N&u xét theo nguyén nhan, ngudi ta c6 thé
chia chiing thanh 5 loai *hdi chiing” sau:
> Hoi chitng “Mdt chiéu” (The “one — track” syndrome).
» Hdi ching “Thing — thua” (The “win — lose” syndrome).
» Ho6i chifng “Budc that thudng” (The “random walk” syndrome).
» Hoi ching “Tron trdnh miu thudn” (The “conflict avoidance”
syndrome).
» Hoi chitng “Hop ¢d vit chitng” (The “time capsule” syndrome) -
Bi 4nh hudng bdi qui khi, nhin nhin sy viéc mdt cdch chi quan, rdi
rac, thi€u tinh khdch quan, hé thdng.
(Biéu hign va cdch phong ngita nhitng hdi chiing nay sé dugc nghién ciu
k§ trong chuong V: Ky thudt dam phdn va cudn “Bam phdn trong kinh
doanh quéc 18", NXB Théng ké, 2004, cing tdc gid).
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IV. CAC KIF U DPAM PHAN

1. Céc phong cach ti€p cin vin aé: :
D& ti€p cén ciing mdt vin dé, mSi ngudi cé nhitng phong cach rat khdc
nhau, ngudi mém déo, ngudsi cing nhic, ngudi 6n hda, nhi nhan, ngudi
néng ndy, hung di¥, ngudi ludn gilt vimg quan didm x4y dung, k& hi€u
thing, ganh dua... Theo Thomas va Kilmann (1974) nhiing ki€u ti&p cin
vin d& khdc nhau néu trén c6 thé chia thanh 5 nhém chinh:
a. Ki€u hop tdc (Collaborating).

Khi tiép can van dé nhitng ngudi theo ki€u hgp tac luén im cach gidi
quyét sao cho duy tril dude mdi quan hé giifa cac bén va ca hai cling dat
duge muc dich cda minh. Nhitng ngudi chi trugng theo kidu nay khi giai
quyé€t van dé khong chi nghi dén 1di ich cla minh, ma con nghi dén Igi
ich cia d6i tic. Khi xdy ra mau thuln, ngudi hop tic ludn tm phudng
phdp gidi quy&t modt cdch thich hgp nhat. Giai quyét van dé theo ki€u
hgp tdc dodi hdi hai bén phdi ¢6 quan diém “cling thing”, phai mat nhiéu
thdi gian, cong sifc tim tdi va sdng tao thi méi thanh codng.
b. KiZu théa higp (Compromising).

Nhitng ngudi theo ki€u thda hiép cho riing: trong dam phdn phii c6
thing va c6 thua, mién sao dat dugc myc dich va quan hé giita cic bén
duge git vilng. Phong cdch nay ddi hdi phdi c6 sy thuy&t phuc va
‘nhugng bd. Muc dich 12 tim ra gidi phdp ¢4 1di cho ca hai bén va ¢3 hai
bén cling chdp nhin. Théi d6 thda hiép c6 nghia 13 c4 hai bén ciing chip
nhin “thing mét phin- thua mdt phan”

‘¢, Ki€u dan xép (Accommodating).

Nhitng ngudi theo ki€u dan x&p khi gii quy&t van dé chi chy trong gt
gin m&i quan hé biing moi gid ma it quan tim bdo vé muyc tiéu riéng cia
minh. Nhugng bg, xoa diu va trénh méu thuin 13 dic di€m cda nhitng
ngudi theo ki€u nay. P4y 1a thdi d6 khuit phuc hay “thdng — thua”
(chdp nhin thua), ngudi dan x&p sé gidi quy&t mau thufn bing cich
nhuong bd dé d6i tac gianh phin thing.

d. Kiéu diéu khién (Controlling).

Ngugc véi ngudii theo ki€u dan x&p, ngudi theo kidu didu khién bling
moi cdch d€ dat duge muc tiéu cla minh, dit ¢é phdi phd v8 quan hé
gilta hai bén. Pdy la phong cdch “thing - thua”- gianh chién thing
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bing moi gid. Ngudsi theo ki€u diéu khién s& huy dong moi ngudn lyc,
sif dung moi bién phap (k€ ci gian k&) dé bio vé 13p tndng, bdo vé vi
th€ ctia minh, d€ gianh chién thing.

e. Kiéu trénh né (Avoiding ).

Loai ngudi nay rat s¢ mau thuin, ludn tim c4ch trén trich mau thuin
bﬁng moi gid. Pac di€m chung cia nhitng ngudi nay 12 sg dung 44, ludén
tim cdch ling tranh, khong ddm nhin thing vao sy viée, tride tinh hudng
de doa ho khdn khéo tri hodn va fim céch nit lui. Khi gap mau thuin
nhilng ngudi tranh né khdng bdo vé dudc muc tiéu cita minh vi méi
quan hé gilta cdc bén cling khé long gilt vilng mot cdch 5t dep. Trong
th€ “thdng - thua” quan di€m cia ngudi trdnh né 1 chap nhin “bd cudc
- thua cuge”, nhu’dng phan thing cho d5i t4c.

2. Céc lué’u dam phén.

Véi nhing phong cdch ti€p c4n vin dé nhu trén, trong thuc t€ sé tao

thinh nhiéu ki€u dim phdn khdc nhau. Theo Roger Fisher va William

Ury - tdc gi ca cudn sdch ndi tié€ng “Getting to YES ” c6 thé chia dam |

phén thanh 2 kiéu chinh:

< DPam phén theo kiéu “Méc cé lap tru'dng” (Posmonal bargammg)

°2° Pam phén tneo kiéu Nguyén tic hay cdn goi 12 dam phén theo ndi
dung (Principled negotiation or negotiation on the merits).

a. Pam phdn theo kiéu “Mac cd Igp trudng ” (Positional bargaining).
Theo kiéu. dam phén nay, méi bén dua ra mdt 1ap truding nio dé, béo vé
né va nhugng bo d€ di dén thda thuan.
Dua vao cdch bdo vé 1dp trudn g, s& ¢6: .

> Pam phin kiéu Mém (Soft negotlamn)

> Pam phén kiéu Citng (Hard negotiation).
Pam phén ki€u Mém (Soft negotiation):
BPam phén theo kiéu Mém con goi 13 ddm phén kiéu Hinu nghi, trong do
ngudi dAm phan ¢3 gdng trdnh xung dot, d& dang chiu nhugng b6, nhim
dz,it duge théa thudn va giff gin méi quan hé gifta d6i bén. Ho dit muc
dich phdi dat dudc thda thuin 1én hang diu, chit khéng nhan manh phii
chi€m wu the. Ngudi dim phén theo kiéu Mém khéng coi d6i phuong la
dich thé, ma ludn xem ho nhw ban be, thin hitu; trong dam phin chi ¢d
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ging xay dung va gin gilt m&i quan hé, k§ cho duge hdp dong, cOn hiéu
qua kinh t&€ khong dudc xem trong.

Vi viy, trong ki€u dam phdn nay thudng di&n ra cdc budc: dua ra dé
nghi, tin ciy ddi téc, chiu nhugng bd, giif gin moi quan hé thin thiét, hét
sifc tranh d6i 14p, nhim dat cho dugc tHda thuin (thdm chi c6 khi phai
khu#t phyc d6i phuong, chp nhdn nhiing théa thudn-bat 1gi cho minh).
Trong thuc t€, n€u ngudi dim phdn theo ki€u Mém gip duge doi tdc
cing kiéu dam phén, thi cudc dam phdn dién ra rdt thuin 1di, t6¢ do
nhanh, khéng khi thodi mdi, khd ning ky dugc hgp déng chic chin.
Nhung n&u ngudi dam phan ki€u Mé&m gap phai d6i thi cing rén, thi hét
stic bat Igi, cudc dam phén dién ra trong biu khong khi cing thing,
ngudi dam phan ki€u Mém phdi i tif nhugng bd nay dén nhuong b
khéc, két cuc, hoic cude dam phan tan ri hoic c6 k¥ cho duge hgp ddng
nhung hop ddng khong binh ding, ngudi khuat phuc phai chiu moi thiét
thoi.

Trong ngoai thuong, khong nén sit dung ki€u ddm phdn ndy, trlf rudng
hop céc bén ddi tic da xy dyng dugc mdi quan hé 5t dep, dai lau.
Pam phén ki€u Cing (Hard negotiation): -
Pam phén theo kifu Ciing 12 kidu dan phén, trong d6 ngudi dim phin
dua ra ldp tru’ﬂng hét stc cing réin, rbi tim moi cdch bdo ve lap truding
cia minh, lo sao d& bep cho dugc d6i phuong.

Trong kiéu dam phan n2y, ngudi dam phén c6 gﬁng bdo vé bling du’dc
1ap trudng difa ra, cuong quyét khéng chiu nhugng bd.

Trong thuc-t&, n€u ngudi dam phén theo kiéu Ciing gip ddi téc y&u, thi
cudc dam phan dién ra nhanh chong, ngudi dam phdn diing moi muu k&
(k& ca gian k&) 4p ddo ddi téc, ddn moi bat 1gi cho ddi tdc, gianh moi
thuén Igi vé minh. Sau ndy néu déi tdc khdng c6 khd ning thyc hién, thi
hgp ddng ciing & bi d3 b&. Néu hai bén dam phdn cang chon dim phén
theo ki€u Ctng, thi cu6c dam phén di€n ra cing thdng, kéo dai, c6 th€
A8 v gitta chiing, hdp ddng khéng ky dude, quan hé hgp téc tan va.

V1 vdy, ngudi dam phén theo kiéu Cing, néu ¢6 thu duge thing Idi, th
chi 13 thing Igi b& ngoai, chi khang phai thing Igi dich thuc. Con nén
khong thu duge thing 1gi — khdng ky duge hgp déng, thi cdn t& hai hon,
ho s& 1am mdt di m&i quan hé& hgp tdc, mit ban hang, mat 4di tic.
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Pam phdn theo ki€u “méc cd 14p trudng”, dit theo kiéu Mém hay kiéu
Citng, khong phai 12 t6i wu, bdi vi k&t qud dam phin chi duge coi 12 18t
khi dat dudc ba tiéu chudn sau:

e N&u cé the dat duge thda thudn thi théa thuin d6 phéi sing suot
(thda thudn d4p iing Igi ich chinh ddng cda ¢4 hai bén, gidi quyét
cée 101 ich d6i khang mdt cach cOng bing, 12 thda thuén 13u bén
vi c6 tinh dén 1gi ich clia ca cong déng).

« K&t qué dam phdn phai mang lai hiéu qud.

e K&t qud dam phdn phai cdi thién hay it ra clng khong 1am
phudng hai dén quan hé gilta hai bén.

Ma dam phédn theo kiéu “mic cd 1p trudng” lai kKhodng dap ung dugc c
ba tiéu chuin wén.

b, Dam phdn ki€u “Nguyén tde” (Principled negotiation).
Pam phan kiéu “Nguyén tfc” con goi 1a “Thudt dam phan Harvard”, cé
4 dic diém:
» Con ngudi: Tach rdi con ngudi ra khéi v&n dé, chil trwong: d6i
v6i ngudi — on hda, di véi viéc — cing rdn.
> Lgi ich: Can tap trung vao Idi ich cda doi bén, chit khong ¢ gilf
14y lap trudng c4 nhan, chi triong thanh thye, cong khai, khong
diing gian k&, khong ¢8 bim vao lap truding clia minh.
> Cac phuong 4n: Cin dua ra cdc phuong 4n khdc nhau dé lya

chon, thay thé.
$ Tiéu chudn: K&t qua ctia sy thda thuin cdn dya trén nhiing tév chudn khich
quan khoa hoc.

Four basic points of principled negotiation:

People:  Separate the people from the problem.

Interests: Focus on interests, not positions.

Options: Generate a variety of posibilities before deciding
what to do.

Criteria: Insist that the result be based on some objective

standard.
(Theo Roger Fisher va William Ury, “Getting to YES ")
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K§ THUST NOO/! THUUNG

Bang 3.1: So sanh cdc kidu dam phan:

Pam phan kifu méc cd 1ap trudng Pam phdn ki€u
Mém Ciing “Nguyén téc”
Coi d6i tac nhu be | Coi d6i tdc nhu dich | Coi d6i tic nhu nhing
ban tha. | cong sy cung gidi quyét
van &¢€.
Muc tiéu: Pat dugc | Muc  tiéu: Gianh | Muc tiéu: Giai quyét vin
thda thudn, giit mdi | thing ldi ping moi|dé hi¢u qud va thin

quan hé. gid. thi€n.

Ch trudng: Nhugng | Chi  trudng: Ep d&i| Tach con ngudi ra khoi

by d€ gilt mdi quan | tdc nhugng 0. vin dé.

hé.

Mém véi con ngudi | Cing rin véi cd con Mém méng vdi con

va véin dé. ngudi 1n van dé. ngudi, cing vai vén gé.

Tin 461 tdc. Khéng tin d6i téc. Gii quyét v/d doc 13p véi
1dng tin.

D& thay a6 lip |Bém chit 14y lap | Tap trung vaoe l¢i ich,

trudng. trudng. khéng vao ldp {rudng.

Dua d¢ nghi. Pe doa. Xic dinh quyén ldi

Khong gidu gidi han | Pénh lac hudng vé& | Khong c6 gidi han cudi

cudi cing. gi6i han cudi cing clng

Ché&p nhén thiét hai | Do lgi ich don| Tgo ra cdc phuong an
don phuong dé dat | phuong lam gid cho | 4€ cing dat muc dich.
dugc thda thuin. thda thudn. )
Chi di tim mdt cAu | Chi di tim mdt ciu trd | Xdy dung cdc phuong dn
a 150 ma d6i tdc | 101 ma minh chip | trudc la chon sau.

chip nhin. nhin.
C6 gdng dat thda | Khing khing giit 1ip | K&t qui phai dya trén

thudn. trudng. tiéu chufin khéch quan.
C6 wranh phdi diu | C8 thing cude dfu tri. | C6 dat cdc k€t qud dva
tri. trén tiéu chuin khich
' quan.
Lui bude trwdc 4p | Gy 4p lue. Ldi budc trudc nguyén
fwe. fc, chit khong lui bude
\ trude dp lye.
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Chuong 11 - Nhilng v&in 88 1 1ugn co bin v Jam phéa

Trong cdc ki€u dam phdn néu trén thi dam phdn theo kiéu “Nguyén
thc” ¢6 nhidu wu th€ hon cd, nén duge nhiéu nudc nghién ciu dp dung,
nhung mudn 4p dung thanh cong, phdi ¢6 mot s& diéu kién nhit dinh;
trong d6, diéu kién tién quyé&t: phdi c6.ddi ngii c4n bd dam phan gidi.
(Xem chi tiét trong Chuong 3 sdch “Dam phdn trong kinh doanh qudc
18" NXB Thong ké, 2004, cing tdc gid).

V. K¥ NANG CUA MOT NHA PAM PHAN.

Theo Piere Casse, nha ddm phén gidi 1a ngudi:

1. C6 kha ning nhin th€ gidi nhy ngudi khdc nhin va hiéu hanh vi clia
ngudi khéc ti¥ quan diém cla ho.

2. C6 kha ning dién dat § kién d€ ngudi ciing dam phan hiéu dugc chinh
x4c ¥ minh.

3. C6 kha nang chiing té c4c thudin 1¢i clia ki€n nghi dua ra, dé thuyét
phuc di tdc trong dam phén vui Jong thay ddi quan di€m cia ho.

4. C6 kha ning chiu dung sy cang thing va d5i mit trong nhitng hoan
cinh ric 18, céc ddi hdi khong dy dodn dudc trong dam phén.

5. Nhay cidm véi nén vin hda clda ngudi khdc va-biét didu chinh dé nghi
ctia minh cho phil hgp véi gidi han va sic €p hién tai.

Con Ikle lai dinh nghia mot nha dam phdn gidi 1 ngudi co “dau 6c
nhanh nhay nhung lai ¢6 1ong kién nhin v& han, 12 ngudi bi&t che ddu
nhitng cdm xic cla minh ma khong 1a ké d6i lita, 1a ngudi truyén cho
moi ngudti cdm gide ddng tin cdy ma khong ca tin vao ngudi khdc, la
ngudi nhi nhin nhung quyét dodn, hip din ngudi khdc ma khong bi
quyén rii bdi sy hap din ciia ho, va 1a ngudi s& hifu hang ddng tién cing
mdt ngudi vg dep trong khi vén thd d véi moi cdm dd cha gidu sang v
phu ni”.
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_ K9 THUAT NGOAI THUONG
TOM TAT CHUONG Iil.

Dam phdn déng vai trd rét quan trong trong hogt djng ngogi
thidng, néi riéng, trong cuc song, ndi chung.

DPam phdn la mjt khoa hoc, dong thoi la mot nghi thudt.
Musn dam phdn thanh céng cén ndm vitng nhitng nguyén tic
cin ban.

C6 nhidu kidu dam phdn khdc nhau, mdi kiéu cé nhitng uu,
nhuge diém riéng; Trong d6, dam phdn theo kiéu “Nguyén tic”
c6 nhiéu wn diém va dugce ép dung ngay cang rong rai.

K5 ndng ciia nguisi dam phdn quyét dinh sy thanh bai ciia qud
trinh dam phdn. Muén dam phdn (6t cdn khéng nging rén
Iuyén k§ ndng cita mdi ngudi.

BAI TAP CHUGNG lll
. Trinh bay khdi ni€ém va vai trd clia dam phdn trong cudc sdng va
trong hoat ddng ngoai thudng. -

. Phén tich céc dic diém cta dam phén.

. Trinh bay u, nhuge diém cta cic kidu dam phdn: cing, mém,
“Nguyén tic”

S0 sénh céc kidu dam phén; cing, mém, “Nguyén tic”.

. Cho vi du v& mot cubc dam phdn cuy thé, xdc dinh ki€u dam
phin, phén tich wu, nhwge diém ciia ki€u dam phdn d6, néu gidi
phép hoan thi¢n.

. Ngudi cdn b trong dam phan cin c6 nhitng ky néng gi? Ty danh
gi4 khd ning cta ban v néu phuong huéng phén qa’u, rén luyén
trong tudng lai d& trd thanh nha dam phén gidi. ‘
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Chrong I - Nbing van &€ I ludn co ban v 3am phéin

7. Nhitng nguyén tic co bén va nhimng 15i thudng mic trong dam
phén.

§&. Khi ning 4p dung rong rdi Dam phan theo kidu “Nguyén tic”
tai Viét Nam, nhiing di€u kién cin va da d€ lam viéc nay.

9. Gidi quy&t mdt s6 tinh hudng cu thé trong dam phén.

BAI TAP LGN CHO NHOM/
BAI TAP CHO HOC VIEN CAO HOC

1. Cic nhém nghién citu, viét tiéu luan va trinh bay vé:

a. Nghé thuit dam phin chia cdc nudc ASEAN.

b. Nghé thuit dam phén clia cdc nue Chau Au (Dic biét 1a

clia Dic, Anh, Phép).

c¢. Nghé thudt dam phdn ctia Nhit Bén.
Nghé thuat dam phin clia cic nudc Bic My (Pic biét 1a
M¥).
Nghé thuit dam phén ciia Trung Qudc.
Nghé thuat dam phén cia Han Quéc.
Nghé thudt ddm phén cda cdc nudc Trung Dong.

h. Nghé thujt dam phén cia cac nudc Chéu Phi...
Trén cd s& k&t qua nghién citu hay nit ra nhiing diém ma Doanh
nhan Viét Nam cdn luu § khi 1am dn va dam phan véi Doanh nhén
dén Y nude nghién cfu.

e

® ™0

2. Hiy d4nh gia hoat dong dam phén hop ddng ngoai thuong tai cong
ty anh/chi dang 1am vigc/ {ién hanh nghién cdu, trén cd s§ d6 it ra
nhitng bai hoc kinh nghi¢m/ d& xudi nhitng gi4i phap dé hoan thién

hoat dong dam phan hdp ddng ngoai thudng tai cong ty.
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" K9 THURT NGORI THUONG

CHUONG IV
QUA TRINH PAM PHAN
"HOP PONG NGOAI THUGNG

Qu4 trinh dam phdn hdp ddng dién ra rat da dang, phong phy, tdy tiing
trudng hop cu thé, cdc nha dam phdn 6 thé tién hanh theo nhi€u thd
tuc, nhiéu budc khdc nhau. Theo Jean- M.Hiltrop va Sheila Udall qué
winh dam phén hgp ddng ¢6 thé xem nhu mot chudi gdm sdu giai doan
nhu sau:

ChuZn bi dam phén (Preparing for negotiation).

Xay dung chién luge (Developing your strategy).

Khdi dong (Getting started).

Hiu bi&t Iin nhau (Building understanding).

Thudng higng (Bargaining).

K&t thiic (Closing).

oW R W

Can cf vao diéu kién cu thé ctia Viét Nam, ching t6i cho ring qud trinh
dam phén hgp ddng ngoai thuong c6 thé chia ra 12m nim giai doan nhu
sau:

Giai doan chudn bi.

Giai doan tiép Xiic.

Giai doan dam phén.

Giai doan k&t thuc - ky k€t hop dbng .

Giai doan nit kinh nghiém.

“oR W=

GIAI POAN 1 - GIAI DOAN CHUAN BI

C6 thé chia giai doan chudn bi lam hai budc:
& Chugn bi chung cho moi cudc dam phén.
¢ Chugn bi cu thé trude mot cude dam phén.

A. Chufin bj chung cho moi cudc dam phan hop déng ngoai thuong:
Mudn dam phén thanh cong trude hét cAn chudn bi 15t cdc y&u t8 sau:
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Cweng IV — Qué trinh dam phén hgp d8ng ngoql thuang

» Ngoén ngir.

» Thong tin.

> Ning luc cda ngudi/ doan dam phan.
> Thdi gian va dia di€m dam phén.

1. Ngén ngii: :

Pé dam phdn thanh cong cdn ndm viing va st dung thanh thao cic ngn
ngit, bit diu tir ti€ng Me dé. Trong giao dich ngoai thuong, sy bat dong
ngdn ngif 12 trd ngai 1n nhat. D€ khic phyc khé khin nay ngudi cdn bd
ngoai thuodng cin hoc dé€ c6 thé sl dung thanh thao cdc ngoai nglt. Yéu
cdu nay khéng c6 gidi han, bi€t cang nhiéu ngoai ngi cang t6t. Trong
diéu kién Viét Nam hién nay, cdn b6 ngoai thuong trudc hét cin thong
thao ti€ng Anh — ngdn ngif thuong mai cda toan ciu. Nmmg dimg lai dé
1a chua dg, ti€p theo con hoc cdc ngoai nglt khédc: Phap, Hoa, Nga, Nhit,
bic...

Trong trudng hgp st dung phién dich ban nén nhd ring, vin dé nay
khong don gién D& gitip ban sit dung phién dich t6t, xin gidi thiéu vdi
cdc ban mot s6 kinh nghlém sau:

e N6i so qua trudc vé chi dé vdi ngudi phién dich (néu 1a cude
dam phdn phdc tap, nén “dién tap” 151 néi clia minh cing ngudi
phién dich vai 1an tritGe khi di dam phdn).

¢ NGird va chim. _

e Trénh diing nhitng ti¥ ngit it dugc biét dén, tiéng 16ng, thanh ngi,

ti€ng dia phuong...

e Gidi thich ¥ chinh theo 2-3 c4ch khdc nhau vi néu chi néi mdt
céch ¢ chinh ¢6 thé bi mat.

» N6éi-ngdn, khong néi lau hon 1-2 phut bdi néi qud dai nglrdl
phién dich ¢6 thé dich sai.

e Trong khi néi, cho phép phién dich c6 thdi gian ghi chd nhﬂng
diéu dang néi.

o Cho phép ngudi phlen dich c6 dd thdi gian cin thi€t d€ 13m 15
cdc di€ém ma nghia vin con md mé.

¢ Khong ngit 181 phién dich vi lam nhu viy s& giy ra hiéu 1am.

e Tranh ding cdu dai, phd dinh hai 1dn, khi hinh thyfc khing dinh
¢6 thé diing dugc.

o C8 ging di€n dat va ding ddng diéu d&€ hd trg cho 151 néi.
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K¢ THUAT NGORI THUONG

Khi néi nén nhin vao d8i téc, ch khong nhin vao phién dich.

¢ Trong khi dam phdn, nén vi&t ra cdc di€m chinh cin thdo ludn.
Nhd d6, cdc bén c6 thé kiém tra cdc vén dé hai lan.

o Sau khi dam phdn, xdc nhdn bing van ban cdc didu da dugc

dbng ¥. _

e Ding nghi phién dich c6 thé lam viéc hon hai gi ma khong cén
nghi ngdi.

e NE&u cudc dam phan kéo dai suSt ngay, nén ding hai phién dich
thay ddi cho nhau.

e Hiy biét thong cdm néu phién dich mic sai 1am.

e Nghe phién dich bdo cdo sau m&i phién hop, bdi thudng ho nghe
dugc nhitng thong tin rdt quan trong phia ddi tdc, ma ban nén
biét.

(Trich Managing cultural difference — Philip R.Harris, Robert J.Moran
va When Business East meets Business West - Christopher Enghohn).

2. Thong tin:

Trong th&i dai ngay nay — thdi dai ctia thong tin va blung nd thong tin,
thi did hoat déng trong linh vic ngogi thuong hay bit ky linh vyc nao,
ngudi nim bit théng tin nhanh chéng nhit va chinh xdc nhét s& lubn
tudn 1a ngudti chién thing.

N6i dung clia nhitng thong tin cin thu thip dé phuc vu cho cudc dam
phén s& hét sic phong phy, 8 day chi k€ dén nhitng thong tin cd ban.

a. Thong tin vé hang héa:

Trudc hét phdi nghién cifu, tm hidu k§ nhimg mat hang dy dinh kinh
doanh vé& tén goi, vé khia canh thuong phdm hoc d& hiéu rd gid tri, cdng
dung céc tinh chét c¢ 1§ hoéa... cia nd, cung nhitng yéu céu cda thi
trtdng d6i v6i mat hang d6, nhur: qui cdch, phdm ¢hat, bao bi, cc trang
tri bén ngodi, céch lya chon, phén loai...

Bén canh 46, dé chd dong trong giao dich mua bén, con cin phdi nim
vimg tinh hinh sdn xuft cdc mat hang 46 nhu: thdi vy, khd ning vé
nguyén vit liéu, tay nghé cong nhén, cng nghé sén xudt...

Nghién cttu chu ky song (vong 457 ciia sin phdm A€ lya chon thii diém
vA d6i phap kinh doanh thich hgp. :

Nghién ciu gid cd cla cdc cOng ty canh tranh.
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Chuong IV — Oué trinh 3&m phén hp 38ng agogi thusng

D€ lya chon mit hang kinh doanh can xem xét dén mdt cd sd quan
trong: ty xuét ngoai té cla cdc mit hang. '
Trong trudng hgp xudt khdu: t xuit nay 12 tOng chi phi (c6 tinh ca 1ai
dinh mic) bing tién Viét Nam d€ thu duge mdt don vi ngoai t€.

Con trong trudng hop nhap khdu, d6 1a tdng 8 tién Viét Nam thu duge
khi phai chi mét don vi ngoai 1€ d€ nhap khiu.

b. Thong tin vé thj triténg:
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Céc thOong tin dai cudng vé ddt nudc, con ngudi, tinh hinh vé
chinh tri, xa hoi: dién tich, dan s8, ngdn ngil, dia 1y va khi hu,
cdc trung tam cdng nghiép va thuong mai chi yéu, ch& d6 chinh
tri, hién phép, cdc chinh sdch Kinh t€ va xa hdi, thdi 4§ chinh tri
d&i vai qudc gia clia minh...

Nhimng thong tin kinh t& ¢¢ ban: ddng tién trong nudc, ty gid héi
dodi va tinh &n dinh ciia chiing, cdn cin thanh todn, dy trif ngoai
t&: tinh hinh ng ndn, téng sdn phdm qudc dan (Gross Nation
Product ~ GNP), thu nhdp qudc din binh quin dau ngudi (Gross
Nation Income — GNI), cdc chi s& vé ban budn, bdn 1€, t3p quin
tiéu dung, dung lugng thi trudng...

C6 s3 ha ting: duong sé, cdu cong, bén pha, bén cing, san bay,
céc phuong tién giao thong, hé thong thong tin lién lac, buu
chinh...

Chinh sdch ngoai thlfdng chc nude 86 ¢6 1a thanh vién cla cdc t6
chic méu dich quéc t€ (WTO), khu vyc miu dich ty do
(AFTA)... khong? Cdc mdi quan hé budn bdn dic biét, chinh
séch kinh t& néi chung, chinh sdch ngoai thudng néi riéng (ché&
d6 han ngach XNK, hang rao thué€ quan, cdc ch€ 4 wu dai dac
biét...).

Tim hiéu hé thong ngin hang, tin dung.

Piéu kién vén t3i va finh hinh gid cudc...

Bén canh d6, cin nfm vimg nhing diéu kién c6 lién quan dén
chinh nhing mat hang dy dinh kinh doanh cda minh, trén thi
truding ngoai nudc nhu: dung lugng thi trudng, tip quén va thi
hi€u cdia ngudi tiéu ding, cdc kénh tiéu thy (cdc phuong phap
tiéu thu), su bi€n ddng gid ca...



K9 THUAT NOOAI THUONG:

¢. Tim hiéu doi tdc:

o Tim hidn thuc luc clia ddi tdc: lich si cong ty, dnh hudng cla
cong ty trong x hoi, uy tin, tinh hinh tai chinh, mdc 49 trang bi
ky thuat, s& lugng, chat lugng, ching loai san phim, dinh hudng
phat trién trong tuong lai...

e Tim hidu nhu c4u va ¥ dinh clia di tac: vi sao ho mudn hdp téc
véi ta? Muc dich hgp tic cta ho? Nguyén vong hgp tac c¢é chén
thanh hay khong? Miic dd buc thiét cha su hdp tac dGi véi ho?
Ho ¢6 nhidu d6i tdc khdc khong?... _

e Tim hidu luc luong dam phén cdia ho: Poan dam phdn gém
nhitng ai? Dia vi, s§ thich, tinh nét ting ngudi? Ai la ngudi o
quyén quyé&t dinh trong s8 d6? Tim hiéu thit k§ vé ngudi nay...

Bén canh d6, ngudi cdn by dam phdn cin nim vitng:

« Thong tin vé& bén thin cong ty minh.

e Thong tin vé& canh tranh trong va ngoai nudc: quy md, chién lugc
kinh doanh, tiém luc, thé manh, diém yéu...

e Dy dodn xu hudng bién dong gid ca trén cd s3 phan tich tinh hinh
cung cdu, lam phét, khiing hodng...

d. Cdc phuong phdp chii yéu dé nghién citu thi trung nudc ngodi:
Nghién ciu tai ban (desk research)

Duya vao cée tai liéu thu thip dudc, dé nghién cttu thi trugng. Day 1a
céch nghién citu phd bién, urong ddi dé thye hién, chi phi it nhung cho
k&t qué ¢6 d6 chinh x4c khong thit cao.,

Cc ngudn dé thu thap tai ligu: céc loai tap chi kinh t& xuft ban dinh k¥,
céc loai sdch chuyén khéo, céc bén thdng ké, cdc thong bdo cla cong ty
moi gidi 16n, théng tin qua mang Internet, mua cla cic cong ty cé
chife ning cung c&p thong tin, céc ngén hang dif liéu ..

Chia khéa gitip nghién ctfu tai ban thanh cong 12 bi€t tim ngudn thong
tin va khai théc triét dé ngudn thong tin do. Nhiéu don vi mdi lam xuit
nhip khfu khong biét 1dy thong tin & dau, vAy xin gidi thiés mot s8
ngudn thong tin:

o Cic ngudn ndi bg: _

Piu tién, cin tim thong tin ngay trong c¢d quan céia minh, ngay trong ti
sach thuong mai cla co quan (1ap ta sach thuong mai mot cdch khoa hoc
trong mdi cd quan 12 viéc rit quan trong, nén lam va cén lam).
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Chuong IV — Qué trinh 8am phén hgp 8309 ngogi thuong

o Nhitng nguén théng tin tif cdc td chiic, ¢d quan:
= Cdc thu vién.
= Cic cd quan chinh phii: B4 Thudng mai, c¢d quan Thdng ké...
= Cic phong thudng mai.
» Cdc hiép hgi budn bén.
« Céc nha xudt ban.
= Cic vién nghién ciy.
= (Cac ngln hang.
*  Cic t8 chifc clia nhitg ngudi tiéu diing.
» Ciacclngty ...
o Nguédn théng tin 18y qua mang Internet:
Day 12 ngudn thong tin cyc ky quan trong. Ngay nay, Internet dugc coi
12 mdt kho tang thong tin khdng 18, mdt ngudn tai nguyén vo gid nim
ngay dudi ngén tay click cla ngudi st dung. Tim ki€m thong tin trén
mang ciing khong phai la viéc qud khé khin, cdc cong cy tim ki€m theo
titng tif ng¥ riéng biét, theo khu vyc dia 1y, theo nganh nghé, theo vin
dé quan tAm vdi nhidu rang bude phic tap déu da c6 sdn trén cdc trang
web tim ki€m théng tin. Cho nén van dé chinh y&u cia viéc tim ki€m
thong tin trén mang 13 nim that 15 ban chdt cla thong tin mudn Gm
ki€m dé dua ra c4c Y khéa thich hdp va kién nhén thi cdc tit khéa khdc
nhau ma th6i. Thoi dai bang nd Internet di tdi! Cdc doanh nghiép Vigt
Nam cdn c6 b phin/ ngudi c6 kha nang truy cdp thong tin trén mang aé
phuc vu cho am phén va cdc hoat ddng khic cia minh.
Thu thip duge thong tin di 12 mft viée rit quan trong, nhung quan trong
hon 12 phdi xit 1y, ddnh gid dugc sy chinh x4c cia thong tin. o) diy néu
c6 thé, tt ci cdc ngudn tin cin ki€m tra chéo qua cic ngudn doc lap
khac d€ ddm bio chinh xdc. |
Nghién cifu tai chd (field research).
Nghién cttu trifc ti€p & thi trudng. Phuong phap nay phifc tap, t6n kém,
nhung cho k€&t qua nhanh, chinh xdc.
Trude khi bt d4u nghién cifu tai chd cin lam 3t cong tdc chudn bj nhu:
o Quyét dinh nhilng muc tiéu nghién ciu.
¢ Quyét dinh d6i wigng nghién cu va dia chi cda ho.
o Du thio mdt s6 ciu hoi. '
e Chuin b biéu miu.
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o S&p x&p cic cudc phdng van,
e Vi quan ttong hon ci 1a chon ngudi c6 di khd ning dé nghién
ciu. :

P& thuc hién viéc nghién citu ¢6 thé st dung cdc phuong tién nhif sau:

e Cic cudc phéng van cd nhén truc GEp.

e Cic cudc phdng vdn qua dién thoai.

e Cic cudc thim do qua thr tir.

o Kiém tra kho hang, cifa hang..
Sau cdc cude phdng van viét béo cdo, réi ti€n hanh phan tich s& liéu thu
thap dudc, rit ra nhin xét, dy bio ket luan.
Ngodi ra con nhiéu phuong phdp khac nhu: bén thi, st dung chuyén gia
ngudii dia phuong, gidn diép Kinh t€...
Trong thyc t€, d€ dat duge két qua cao, ngudi ta thudng st dung k&t hgp
c4c phuong phép trén. '

3. Chuéin bj niing hyc.
a. Chudn bj nding lc cho titng chuyén gia dam phdn.
o Chufin bj vé ki€n thifc. : :
Chuyén gia ddm phén ¢in c6 ki€n thitc va khd ndng toan dién, chuyén
gia dAm phén gidi ddng thdi phai 1a:
e  Nha thudng mai (trong nudc va qudc t€).
Luit gia. _
" Nha ngoai giao.
Nha tam 1y.
Gidi ngoai ngit (dic biét 1a ti€ng Anh), c6 khd ning s
dung mang Internet nhit mdt cong cu d4c lye phuc vu cho
cong viéc dam phdn. S
. C6 kién thidc vé k¥ thuit, vdn héa...
a Chufn bi vé phfm chdt tAm 1¥. -
Chuyén gia dm phén cin c6 tf duy nhay bén, bi€t suy nghi va hanh
dong ddng, 6 nghi Iyc, nhin nai, khdng néng véi, hip tap, biét kiém
c¢h& cdm xuic, khong tyf ti, khong t kiéu. |
o Cé k¥ niing dim phdn 6t (5 k§ ning ~ xem phén trudc):
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Cé khai niing s dung ngon ngit t6t: dién dat duge ¢ ki€n ciia minh,
trinh bay vdn dé rd rang, khic triét, ding tir chuin xdc. S¥ dung t&t
ti€ng Me dé va cdc ngoai ngit thich hgp.
Cé k¥ niing giao ti€p t6t, bao gdm nhitng k¥ ning:

= K% ning ling nghe.

» K% nang dat ciu hdi.

* K¥ ning dién thuyét.

» K§ ning giao dich béing thu (phdn riéng).

» K¥ ning xd giao thong thudng (chao hdi, trao nhin danh

thi€p, goi dién thoai...).

b. Té chitc doan dam phdn:
Vin dé nhan sy trong dm phdn c¢6 vi trf dic biét quan trong, ddi héi
phdi c6 sy chudn bi chu ddo. Thanh phin clia doin dam ph4n hop ddng
ngoai thuong cin hoi dd chuyén gia § ba linh vire: phép ludt, k¥ thuit,
thuwong mai, trong d6 chuyén gia thuong mai git vi tri quan trong nhét —
thudng 1am trudng doan. Sy phdi hgp in ¥, nhip nhang clia ba loai
chuyén gia néi trén 13 co sd rat quan trong cho qud trinh dam phén, dé
di d&€n k¥ k&t mot hgp ddng chat ché, kha thi va hiéu qua cao. Néu thidu
mdt trong ba loai chuyén gia (hién nay 3§ Viét Nam thudng thi€u hodc
chuyén gia vé phdp luét hodic chuyén gia vé€ ky thudt) thi tiy diéu kién
clia tifng thuong vu, ta c6 thé chon mét trong céc céch glal quyét sau:

= Thué chuyén gia bén ngoai.

= Nghién ciu <au.
Xét vé& lau dai, dé ddm bdo cho suf t6n tai va phdt trién cia minh, cdc
cdng ty Viét Nam, nhit thiét phdi c6 chinh sidch tuyén dung, dio tao
thich hop, nhiim gidi quyét van dé chuyén gia néu trén.

4. Chuéin bj thdi gian va dia diém:

a. Chudin bi thoi gian.

Phén 16n phu thudc vao sy théa thudn triwde gifta hai bén, trén ¢o s& tinh
todn sy khdc biét mudi gid gitta hai nudc cling nhu sy thuén ti€n cho céc
bén. Trong thuong mai, thdi gian hét s¥c quy bdu, nén trude khi dam
phén, hai bén cidn l4p va théng nhat vdi nhau lich lam viéc cu thé, cdn
thdn hon nén I4p ludn ci phuong 4n dy phong dé€ dé phong trudng hop
hét thdi gian ma van dé thuong lugng vin chua dude gidi quyét xong.
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b. Chudtn bj dia diém |
Quan diém chung 14 dia di€m dam phdn phii ddm bdo tim 1y thodi mdi
va tién nghi phi hgp cho ci hai bén.

B. Nhifng cdng viéc cdn chudn bi truéc mt cujc dam phén cu thé:
Frude khi tién hanh dam phén cdn chufn bi rdt k§ cang. Néu mét nha
dam phan khéng chudn bi kg, thi tdt y&u s& c6 lic roi vao tinh trang
khéng biét minh dang néi gi.
Trén ¢o s& nhitng gi d3 chudn bi § muc A, trtde khi ti€n hanh dam phdn
cin chudn bi k¥ nhiing van dé sau:

1. Thiét lap nhitng muc tiéu cin thuong lugng.
Dénh gi4 lai déi tac.
P4nh gi4 lai nhiing di€ém manh, di€m y&u cda chinh minh.
Lap phuong 4n kinh doanh.
Xay dung chién luge dam phdn va ti€n hanh dam phén thi.

wos W

1. Thi€t 14p nhifng myc tiéu cin thuong lugng:
Ciing nhy trong moi céng viéc khdc, trong dam phdn ban ciing phdi xdc
dinh cho dugc muyc tiéu cia minh. D& 1am viée d6 ban cén phai:
% Xac dinh muc tiéu cén dat dugc:
BE c6 thé linh hoat trong dam phan, thay v chi xdc dinh mot diém dich
duy phat ban nén dé ra hang loat muc tiéu. Tap hdp muc tiéu nay bao
gbm:

» Muc dich t5i da: k&t qué tot nhat c6 thé dat dude.

» Muc tiéu 5i thiéu: két qua thdp nhat c6 th€ chdp nhan.

» Muc tiéu chinh: cdi ma ban thit sy huéng tdi.
Khi cdc nha dam phdn mudn dat dugc muc tiéu t5i da thi ho thuong
Iugng, con khi chi cin dat muc tiéu (5 thi€u thi ho c6 th€ thda thudn
cing nhau. Trong tr'udng hgp muc tiéu t3i thiéu cia hai bén khong tring
nhau (vi du: gi4 thdp nhat ma bén bdn mudn bin cao hon gia cao nhat
ma bén mua c¢é th€ mua) thi thda thudn khong dat duge. Thuc t€, bén
nao chudn bi k§ hon, thuong Iugng gi6i han, the manh hon thi s& dua két
qui dam phén tdi-gin dich cla minh hon doi tdc.
% Xdc dinh gidi han clia sy théa thuén:
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Khi xdc dinh myc tiév cin thudng lugng, ban khong thé chi xdc dinh
nhitng gl c6 th€ dat dugc, ma cdn phii xdc dinh nhing thi c6 thé mét di
trong cudc dAm phén sip tdi. T¥ d6, ban hay  hdi:
Ta c6 thé dam phén t6i ddu? Khi nao nén ngiing dam phén?
Tra 13i cau héi 4y, ban s& di tdi xdc dinh gidi han cudi cng cia dam
phdn. Trong ddm phdn theo ki€u “Lap trudng” ngudi ta ludn xdc dinh
gidi han cudi cing, d6 1a gidi han ma 1ap trudng Khong thay ddi nita, d6
14 gid mua cao nh4t ma ngudi ta c6 thé mua,gid ban thip nhit ma ngudi
ta c6 thé ban. Gidi han cudi ciing c6 thé gilip ban khéng chdp nhin mét
gidi phdp qu4 t6i &, gy thiét hai 16n cho ban, nhung ciing chinh gidi
han cudi ciing s& 1am gidm sifc sdng tao clia ban va ngin ban chdp thuin
mot gidi phdp thay th€ sing sudt hon. V4y hdy di tim gidi phdp thay thé
cho gidi han cudi cdng!
< Thi€t 14p gidi phdp thay th& t6t nhat khi khong dat dugc théa

thufin (Best Alternative To No Agreement - BATNA ):
D¢ thiét 1ap BATNA ciia minh, ban can:

» Xic dinh gidi han dam phdn.

» Tim céc gidi phdp thay thé.

» Chon gidi phap thay th€ 15t nhat.
Chinh vi viy, BATNA dudc coi 12 chufn myc dé do moi thda thuin
duge dé nghi, 12 tiéu chuin dé ngan khéng cho ban chdp nhidn nhifng
diéu khodn qud bit Igi cho minh, dong thdi cling ngin ban bic bd nhing
gidi phap thay th€ sdng sudt mang lai Idi ich cho ban.
Bén canh viéc xdc dinh BATNA ctia minh, ban ciing ¢in dy bdo va cin
nhic BATNA clia d8i tdc d& c6 céch ing phé 5t nhat.

2. D4nh gis lai 48i tac:
Trudc cudc ddm phdn ban cin x4c dinh lai thit 13 d6i tac cia minh, cu
th€ cén ti€n hanh nhitng cOng viéc sau day:
C& ging xéc dinh duge nhimg gl d6i tic mudn yéu séch va nhiing gi ddi
tdc mudn dat dude.
< Thim dd xem nhilng vin dé gl, nhiing mdi quan tim néo 4n sau
nhitng yéu sdch ciia ho.
& Trao d8i nhilng théng tin cAn thiét trong qu4 trinh chudn bj dam
phén.
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¢ Cin nhic nhing cd s& 14p ludn va Iy 1€ ma d6i tac c6 thé st
dung. _

& Tim nhiing van dé c6 thé 4nh hudng (81 hwéng di cling nhy k&t
qué cda cudc ddm phén.

3. Dénh gi4 lai nhitng 4iém manh, diém y&u ctia chinh minh:

Trude cude dam phan phai ddnh gid lai nhitng diém manh, y€u ctia minh
mot céch khdch quan, toan dign, ¢6 nhut vy méi c6 thé trdnh Khéi rai
vao thé bi dong, bat ngd.

Cin d4nh gid cdc vin d€ sau:

& Quyén: Trong cugc dam phin s4p tdi ban 12 chii hay la khich?
Viy ai 1 ngudi c6 quyén dua ra quyét dinh? '

& Thé: Kiém tra lai tiém lyc tai chinh, méi quan hé, uy tin, 4nh
hudng clia ban va clia doi tdc. Al ¢d th& hon?

& Luc: Kiém tra lai lyc ludng dam phén ciia ban: Ho la ai? Néang
luc thé nao? Chudn bi ra sao? (So sanh vdi phia a6i tdc-Né&u ban
c6 thong tin) ' '

& Thi gian c6 diing v€ phia cdc ban khong?

4. L§p phuong én kinh doanh: :
C6 ngudi khong hiéu hogc cd tinh khong hidu vé nén kinh t€ thi trudng.
Ho cho ring & day hoan toan khong ¢6 k€ hoach. Chinh quan diém sai
1im d6 da din dén hai khuynh hudng kinh doanh tri nguge nhau.

& Khuynh hudng thit nhat: 1am thy ‘dong, nhy ngudsi 14n md trong
béng dém, gip khach hang dén dat hang thi 1am, dang lam an
t6t n€u khach hiy hop ddng thi hang bi tdn kho 1 dong va két
cuc den t8i 12 phd sén. :
Khuynh huéng thi hai Ja: 1am 3n theo kiéu “chup giyt”, thay
ngudi khac c6 méi hang thi “xdng” vao ding moi thi doan d€
cudp, cch 1am gidm dap 1én nhau, W gi&t nhau nay chi c6 1di
cho ngudi nudc ngoai. Nhu vay, cd hai céch 1am nay déu khong
thé chdp nhin dudc. Phii dat ra chién lugc hang héa va thi
trudng dai lau, ty chd trong doanh nghiép cia minh.

D& quen din vdi cich lam nay wrude hét hiy tap 14p cde phudng dn kinh
doanh. Phuong 4n kinh doanh la k€ hoach hoat dong cia don Vi nhim

>
...
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dat dén nhitng muc tiéu x4c dinh trong kinh doanh. Trudc khi ddm phén,
trén cd sd nhitng muc tiéu, ddanh gid ma ban ¢é dudc & cdc budce trén,
hdy 14p cdc phuong dn kinh doanh.

Mot phuong 4n kinh doanh thudng gém nhitng ndi dung cd ban sau:
Tinh hinh hing héa, thi trudng va khach hang, du dodn hudng bién dong
cia thi trudng, xdc dinh thdi cd mua bdn, phugng hudng thi trudng va
thudng nhin, dit myc tiéu (151 da va ti thi€u), bién phdp hanh déng cu
thé, s bd ddnh gid hiéu qua. |

P& xiy dung phuong dn kinh doanh cin ti€n hanh cdc budc sau:

Buéc 1: Panh gid tdng quat finh hinh thi trudng va thudng nhén, phan
tich nhitng khé khin, thudn 1di trong kinh doanh.

Budc 2: Lwa chon mit hang, thdi cd, diéu kién va phuong thic kinh
doanh (phéi chiing minh st lya chon cia minh 1a diing trén c¢o sd phén
tich tinh hinh thyc t&).

Budc 3: P4 ra muc tiéu: phai 13 nhitng muc tiéu cy thé, bling 5§ lidu 1o
rang: s& bdn (mua) bao nhiéu hang, vdi gid ci bao nhiu, s& tham nhip
vao thi trudng nao? Mua bédn véi ai?...

Budc 4: Dé ra bién phép thyc hién. Nhﬁ’ng blén phdp nay la nhitng cong
cu, d€ dat t6i muc tiéu @& ra. Bao gdm nhiing bién phdp trong nudc
(nhu: dAu tv vao sén xuit, cai tién bao bi, ting gid thu mua...) va nhifng
bién phdp & ngoai nudc (nhu: ddy manh quing céo, lap chi nhdnh nudc
ngoai, m& rdng mang lrdi dai ly...)

Budc 5: So bd danh gid hidu qué kinh t€ clia viéc Kinh doanh thdng qua
viéc tinh mot loat cdc chi tidu. Nhilng chi tiéu chi yéu 1a: ty sudt ngoai
t&, thdi gian hoan vén, di€ém hoa von...

5. X4y dyng chién lugc ddm phdn va ti€n hanh dam phéin thi:
Trén cd s& nhitng budc chudn bj néu trén ti€n hanh xay dung chién lude
dam phén tong quat.
Nhitng diém quan trong trong xay dung chi€n lugc dam phén:
e Nén md diu nhu thé ndo?
Nén dua ra nhitng cau hdi nao trong budi dau?
Péi tdc ¢6 thé héi nhitng cdu hdi nao?
Ta s& trd 1&i nhu thé nao?
Ta c6 dé dif liéu va thong tin d€ a 16i chua?
Né&u chua di thi 18y thong tin tir ddu?
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Né&u dim phén theo nhom, thi cdn cin cin nhic thém céc vin dé sau:
Ai s&12 ngudi din dit cufc dam phdn?

Ai 3& kiém tra cd sG 14p ludn?

Ai s& dit cau hdi?

Ai sé& trd 13i cdu hdi cha d6i tac?

e Ai s€ d6ng vai trd 1am gidm sy cing thing trong dadm phdn?
Ngoai viéc xdc dinh chi€n luge con cin xdc dinh ki€u dam phdn va
chi&n thuit dam phan.

Giai doan chudn bi s& k&t thiic bing viéc dam phdn thi. Cang dam phan
thr k§ 1wdng bao nhiéu, thi khd ning thanh cdng trong dam phdn thit
cang chic chin by nhiéu.

GIAI DOAN 2 - GIAI POAN TIEP XUC

Trong giai doan nay, can 1am nhitng cOng viéc sau:
< Tao khong khi ti€p xiic.
Cudc dam phdn s& di&n ra thuan 1gi khi tao dugc nhifng khong khi thén
mét, hitu nghi, mudn viy:
» Ph3i 1am cho ddi tdc tin ciy & minh.
» Phai tim moi céch tb€ hién nhitg thanh y cia minh.
» Chn chi'y 1am cho d3i t4c tin cdy 8 minh, bing nhitng hanh déng
chi khong chi biing 13 néi.
< Thim db d6i tdc.
& Sia a6 lai k& hoach (n€u cdn).
P& 1am duge nhilng cong viéc trén, cdn phdi:
» Nhip dé 6t.
» Khai théc thong tin d€ hi€u biét 13n nhau.

1. Nhép 4é:
L3i m& diu déng mdt vai trd hét sic quan trong, bdi né:
e Chuyén tii thong tin, thé hi¢n § 46, mong mudh clia ngudi
phat bidu d5i v6i vén dé dam phdn;
e Tao khong khi tiép xic t6t
e Tham dd vi th€ cla ddi téc..
No6i dung cia LY md ddu thong thuding c6 cdc ndi dung sau:
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o Gidi thléu ban thin va déng nghiép;
e Nhan manh tdm quan trong ciia vén dé dam phén;
e - Trinh by méi quan tim cda minh vé vin dé dam phdn va
nhifng gi ¢6 lién quan;
e Néu chuong trinh nghi sy...
Khi n6i Loi m3 ddu cin luu y: Lin gap diu tién chi nén ndi ngdn gon va
gdi md, tranh di sdu vao tranh luan timg van dé cy thé.

2. Khai théc théng tin d& hi€u bi&t 1dn nhau, bao gdm céc cong viéc:

o Khai thdc théng tin.

e Kiém tra lai nhitng gi dd chudn bi dugc.

e Diéu chinh lai k& hoach (n€u can).
Trong 36, khai thdc thong tin déng vai tro cyc k¥ quan trong, Jean-
M.Hiltrop va Sheila Udall cho ring: “Trong dam phan, théng tin 1a sidc
manh. Ban cang cé nhiéu théng tin tir d81 tdc cang tot”. Cach khai thic
thong tin tot ‘nhat 12 dit cau hdi. George Herbert (1593 - 1633) da viét:
“Né&u khéng hdi ban s& mat rit nhiéu” (“Many things are lost for want
of asking™). V1 vdy trong giai doan nay ban pha1 bi€t dit nhitng cdu hdi
thich hop cho d6i tdc. Ngoai ra ban con c6 thé sif dung cdc k¥ thuit
khéc, nhu “Ch4t bdi iron”, so sdnh, im 13ng... d€ khai thdc thong tin.

GIAI DOAN 3 - GIAI DOAN DAM PHAN

Pay 12 giai doan quan trong nhit ciia todn b qud trinh ddm phén, trong
giai doan ndy céc bén ti€n hanh ban bac, thda thuin nhitng van dé dai
bén cing quan tim nhw: hang héa, chit luong, s8 lugng, gid ci, giao
hang, thanh todn.. . nhim di d&n ¥ ki€n thong nhit: ky dugc hgp ddng
mua — ban hiang héa. Giai doan nay bao gbm:

e Duara yéu ciu va ling nghe d6i tdc trinh bay yéu ciu cia ho.

¢ Nhin v dua ra nhugng bo.

s Ph4 v3 nhitng b€ tic.

o Tién t6i thda thuin.

1. Dua ra yéu ciu va ling nghe ddi tic trinh bay.
Khi dua ra yéu cdu, cin chi y:
» Duara yéu cidu mdt cdch hgp 1y.
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» Trinh bay mach lac, rd rang, chit ch€, cé cin cd khoa hoc.

» Ludn luén nhg rd nhitng 1di ich ¢d ban. Lén danh sidch c4c ldi
ich va dat chung trén mét ban.

» DPam bdo sy doan két, nhat tri trong ndi b6 doan dam phdn.

> Dimng st dung cdch néi “mém y&u” trong ddm phdn, vi du
nhu: “Ching t6i hy vong riing...”, “Ching t6i mong ring...”
hay “Chiing t6i thich cdi nay hon...”, Ma hdy néi: “Ching t6i
can...”, * Chung t6i yéu cdu...” , * Chiing t5i doi héi...”

Trong giai doan nay cia cudc dam phan, mot diéu rit quan trong 13 ban
phdi gdi cho ddi tdc trinh bay hét ¥ kién cla ho, ling nghe trudce khi tr3
18i. P& 1am dugc viéc nay cin chi ¥:

» Khong cit ngang 13i d3i tic.

> Keét thic mbi van dé bling ciu hdéi tryc tiép.

» Chi n6i khi cin thiét. Nén nhd ring cdc nhd ddm phdn chuyén
nghiép danh nhiéu thi gian d€ nghe hon 12 d& n6i.

» Thudng xuyén tém lugc lai nhitng gi vira duge néi. Nén tém
t4t theo ¥ riéng cia ban chit khong nén bit chude hay nhai lai
nhitng gi d6i tdc vira néi.

» Trénh bi lac dé.

2. Nhén va dua ra nhugng bg.
Nhugng bd 14 sy xem xét lai vi th€ trude ddy cla ban trong ddm phén va
thay d8i né sao cho thich hgp. Pam phén luén ludn ¢6 nhitng nhugng ba,
tuy nhién c4c bén lubn c6 gdng nhugng bd cang it cang (6t
M3i sur nhugng b ludn dit ra trude ban ba vin dé sau:

» . Ban c6 nén dua ra nhugng b do bay gid khong?

» Ban sé& cho di bao nhiéu?

» Vi ban sé& duge nhitng gi?
C6 rit nhidu k¢ thudt ma ban c6 thé sit dung dé gidi quyét van dé nay.
Mt trong s& d6 13 dua ra nhiing nhugng b ¢6 didu kién. Bing céch gin
diéu kién vao v&i nhugng bd, ban s& khong sd bi “mat tring”. Do viy,
bit ci khi ndo c6 thé, hily c¢d ging ki€m duge mdt c4i gi d6 dé déi 14y
nhitgng bé clia minh. Khi dua ra nhugng bg, ban hiy néu nhifmg diéu
kién trudc ma khéng dua ra nhitng chi tiét cia sy nhugng bd cho dén khi
phia bén kia muén ban lugn dé&n nhitng diéu kién do.
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3. Phd v& nhitng bé tic.
Pam phan dbi khi c6 thé roi vao thé b€ tic - tinh hudng ma cdc bén déu
cdm thiy riing khong thé nhugng bd hon duge nifa, cudc dam phin dimg
lai va ¢O nguy cd tan v3.
N&u roi vao tinh trang nay ma ban vt va dé cugc dam phdn tan v3 thi
thit d4ng ti€c. Hay binh tinh tim cich gidi quyé&t. Thy tinh hudng cu thé,
ban c6 thé chon m6t trong hai céch cd bdn sau d€ phd v3 nhitng b€ tic:
» Don phudng ph4 v3 b€ tic bling nhiéu ky thuit khdc nhau (Xem
chi tiét trong chuong V).
» Nhd sy trg gitip clia bén thif ba, nhy: trung gian hoa gidi, nhd dan
xép hay phén x¥.

4. Ti€n tdi thoa thudn.

Muyc dich cda dam ph4n 12 tién t6i théa thudn. Cang ti€n gin dén thda
thudn thi cudc dam phén cing trd nén tinh t€, nén ban cang phii tap
trung, c& ging, si dung nhing k§ thuat thich hgp d€ tién t6i thda thuan
mot cdch t5t nhat.

Tém lai, trong giai dogn dam phdn cén hin § nhitng diém sau:
1. Céin gilt biu khong khi chan hda, cdi md, gat bd nhifng cdm xiic
' tiéu cuc, trénh nhimg con xiic dong boc phat, ding ngit i nhau
va a8 13i cho nhau, dimg bao gid té ra 1a minh qué théng minh.

2. Cin chi ¥ lng nghe ¥ ki€n cia d6i tdc, ditng cudp I¥i ho, ding
v0i vang dua ra nhin xét.

3. N6i it, nghe nhiéu va ludn ludn dit cau héi.

4. Tém t4t lai ¢ ki€n cla d5i tic d€ xem minh hiéu c6 diing ¢ ciia
ho khong. '

5. Cén din dat chinh x4c ¥ kién clia minh, ¢8 ging 1am cho 15i néi
cé sic thuyé&t phuc. Nén ding céch dién gidi chim réi, rd rang,
thin thién, d6i chd c6 thé pha chit hai hudc 4 tao bau khong
khi t6t.

6. Chn ludng trudc nhitng ciu hdi ma d6i tdc ¢6 thé dit ra cho ban
va s#n sang trd 13i nhitng cdu hdi do.

7. Binh tinh tim cdch phé v3 nhitng b& tic trong dam phan (N&u c6)

8. Pimg bao gid 1am cho ddi tdc mat thé dién.
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GIAI POAN 4 - GIAL POAN KET THOC - KY KET
HOP PONG.

Pam ph4n thanh cong, cdc bén s& ti€n hanh ky k€t hop ddng.

Khi soan thio, kg két hgp dong cdn luu § nhilng diém sau:

1. Can thda thuin thdng nhat véi nhau t4t ca nhitng diu khodn cin
thidt trwdc khi ky hgp dong.

2. Cén dé cip dén cd s3 phip 1y va moi van dé lién quan, tranh
phai ding tdp quan thuong mai dia phuong dé gidi quyét nhiing
tranh chap phét sinh sau nay.

3, Hgp ddng khong dudc c6 nhing didu khedn trdi vdi ludt hién
hanh. | |

4. Khi soan hop ddng cin trinh bay rd rang, chinh xic, tranh ding
nhifng t map md, c6 thé suy ludn ra nhiéu céch.

5. Hop ddng thudng do mot bén soan thao, trde khi ky két bén kia
cAn kiém tra that k§ Wdng, d6i chi€n vdi nhitng thda thuin da
dat dugc trong dam phén.

6. Ngudi dimg ra ky hgp dbng phai 12 ngudi ¢6 thim quyén.

7. Ngon ngit ding d€ xdy dyng hop ddng phai 12 ngdn ngilf cdc bén
ciing thong thao.

GIAI POAN 5 - GIAI POAN RUT KINH NGHIEM.

Piy 1a giai doan kiém tra lai k&t qui cla nhilng giai doan trudc, nhim
rit kinh nghiém cho nhiing 1an dam phén sau. Sau nhitng cudc dam
phdn guan trong cin t§ chitc hop d& d4nh gid wu, nhuge diém, tm
nguyén nhin va bién phdp khic phuc. Nlumg néu chi dimg tai d6 1a
chua &8, ma cdn phai theo doi sudt qud trinh t6 chic thyc hién hgp
déng, ghi nhén 1ai nhilng vudng mic, dac biét nhitng vuéng mic do hap
ddng gdy ra, d€ 1in sau kip thdi sifa chila. Dé 18 chdc thyc hién hgp
dbng ngoai thudng, cén 1am nhitng cong vi€e sau:

1. Thuc hién nhitng cdng viéc budc d3u chia khéiu thanh todn.

2. Lam thd tuc XNK (Theo qui dinh cfia Nha nudc, thay ddi theo’

titng thasi k¥)-
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Chudn bi hang héa (d6i véi nha XK).
Thué phirong tién vén tai (néu hgp ddng qui dinh).
Mua bio hiém (néu hgp ddng qui dinh).
Lam thad tyc hdi quan.
Giao hang (XK), nhidn hang (NK)
Kiém tra hang hda.
Ho#n tat thi tuc thanh toén.
0 Khi&u nai/ gidi quy€t khiéu nai (néu co)
11. Thanh 1y hgp déng.

S0 ®No WA W

(Xem chi tiét trong chuimg IX).
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TOM TAT CHUONG IV

1. Qué trinh dam phén bao gom nhitu giai dogn:
% Giai doan chudn bi.
% Giai dogn tiép xiic.
% Giai dogn dam phdn.
% Giai dogn két thiic - K¥ két hgp déng.
& Giai dogn riit kinh nghi¢m.
2. Mbi giai dogn déu cé vi tri va tdm quan treng riéng.

3. Mubn dam phdn thanh céng cdn chudn bi ky cang va vén
dung linh hogt, nhudn nhuyén nhiing ky thudt thich hgp
trong titng giai dogn dam phdn.

4. Xuyén subt qué trinh dam phdn, cdn giit viing cdc nguyén

tdc:

& Tdch con nguii ra khéi vdn dé dam phén, ngudi voi
nguti lubn 6n hoa, nha nhdn, con cong viéc thi phdi
tién hanh mot cdch khoa hoc.

& Lubn tap trung véo lgi ich ciia dbi bén va c& gdng mé
rgng lgi ich dé.

& Cédn cé nhiéu phuong dn khdc nhau dé ¢6 thé Iya chon,
tign hinh dam phdn mpt. cdch uyén chuyén, mang lai
hiéu qud cao.

¢ Cén dua vao tiéu chudn khdch quan, khoa hoc d¢ ddnh
gid két qua dam phdn.
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BAI TAP CHUONG IV

. Nhitng giai ddan chi y&u ciia mot cufe dam phdn? Trinh bay vin

1At ndi dung chia cdc giai doan do.

Trong giai doan chu#n bi cin 1am nhilng cong viéc gi?

. Chugn bi théng tin, tAm quan trong va nhilng cong viée cdn lam?

ChuZn bi nang luc, tim quan trong va nhilng cdng viéc cin lam?

Trude mot cudc dam phén cu thé cin 1am nhing cong vige gl?
Trinh bay vén tft n6i dung clia cdc cong viée do.

Nhitng céng viéc cin lam va nhing diém cin luu ¥ trong giai
doan ti€p xiic?

Khi dam phdm cin lam va lwu ¥ nhiimg gi?
Nhitng diém cin luu ¥ khi soan thdo, k¥ k&t hop déng?
Trinh bay v&n tit nhitng cong viéc chi yéu dé t8 chifc thyc hién

mot hgp dbng ngoai thuong, vai trdo cda giai doan nay trong qua
trinh dam phdn.

10. Chia nhém thyc hanh céc giai doan dam phdn.



K? THUAT NGOAI THUONG
CHUGONG V
KY THUAT PAM PHAN
HOP PONG NGOAI THUONG

Pam phén c6 thé dién ra dudi nhiéu hinh thic khdc nhau, ngoai hinh
thifc giip mit truc ti€p con ¢6 cdc hinh thife khidc nhit qua thur 6, dién tin,
Fax hodc dién thoai... M&i hinh thic déu c6 nhiing wu, nhude diém
ri€ng, vi du:

% Gdp mdt trc tiép:

+ Uu diém: C6 thé tryc tiép ban bac, dé hi€u nhau hon, cing nhau
giai quyét nhitng diém chua hiéu nhau.

+ Nhudge di€m: Di lai ton kém, d& 16 bf mit...

¢ Qua thu tit, dién tin (Fax, Telex...):

o Uudiém: ftt6n kém vé viée di lai, c6 thé gilt bf mat, c6 thé dem
ra ban bac tip thé, c6 thé cing mdt Wic giao dich v6i nhiéu ban
hang khédc nhau.

+ Nhugc diém: T6n thi gian, nhidu khi khong hidu hét ¥ nhau.

% Qua dign thoagi:

+ Uu diém: Nhanh chéng. _

+ Nhudge di€ém: Khéng trinh bay duge hét ¥, t6n kém. mit khdc,
trao &3i qua dién thoai 13 trao d8i miéng, khéng cé gi lam bing
chiing cho nhing théa thudn, quyét dinh trong trao ddi. Nén
ngudi ta chi si dung dién thoai trong nhitng trudng hgp ma moi
diéu kién d3 thdo luéin xong, chi con chd xdc nhan mdt vai chi
tiét...

s Dam phdn qua magng.

Vi s bling nd clia mang Internet, chic chin riing mgt ngay khoéng xa
nifa dam phdn qua mang s& trd thanh m6t hinh thic dam phén chi yé&u
trong ngoai thuong, bdi né ¢6 kha niang khdc phuc duge nhitng nhuge
di€m clia cdc phutong thifc néu trén. Vi viy, cdc doanh nghiép Viét Nam
cin tich cuc chudn bi lyc lugng va thi€t bj dé d6n nhdn hinh thitc dam
phdn mdi. Hién nay, ta mdi chi sif dung E mail trong vigc giao dich, trao
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d6i véi nudc ngoai, pham vi s dung con hep, hi€u qua chura cao, nén
trong twong lai cdn phai ddu tr va dng dung nhiéu hon nita.

Dudi ddy, xin gidi thiéu hai hinh thic chinh: dam phdn bing thu, dam
phén biing con dudng gdp mit tryc tiép.

I. PAM PHAN BANG THU.

MGét trong nhitng cich dam phdn don gidn va dé thyc hién 13 dam phén
théng qua thir tir. Cong viéc dugc ti€n hanh thong qua viée vidt thy:
chao hang, hdi hang, bdo gia, dit hang, hoan gi4, chap nhin... Cdc thu
tir ndy duge viét dudi nhi€u dang phong phu. Véi mong wdc giup céc
ban méi vao nghé hoic sip vao nghé c6 thé si dung cdach dam phén
ndy, phin ti€p theo chiing 3i xin gidi thiéu cich viét thu thuong mai va
mot s§ tinh huéng x4y ra trong ddm phén bing thu:

1. Hinh thifc clia mét thu thuong mai:

Trong giao dich qudc t&, ngudi ta thudng sit dung mét trong cdc hinh
thifc sau d€ trinh bay mét thy thuong mai:

+ Block style - hinh thifc khéi.

+ Indented block style — hinh thifc thut d4u dong.

+ Modified block style — hinh thifc toan khdi.

+ Modified block style with indented paragraphs — hinh thitc khoi
Xién.

Trinh bay thu thuong mai:

1. Letter head
{Tén, dia chi ngudi giti)
2. File reference (md sé ho so)
3. Date line (ngay, thdng)
4. Inside address
(Tén, dia chi ngudi nhdn)
5. Salutation
(Gentlemen, Dear Sirs...)
6. The opening paragraph
(md ddu thu)
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7. The body of letter
(ni dung chinh cia thu)
8. The closing paragraph
: (cdu két cia thu )
9. Signature (ky tén)
10. Stenographic Reference
(ky hiéu riéng)
11. Enclosure
{phdn dinh kem)
12. Carbon copy notation
(noi giti bén sao)

2. Céch viét thy thudng mai.
Cubc dam phan bing thu (Fax, Telex...) thong thudsng dién ra theo trinh
o sau:

« Hdi hang.

+ Chao hang.

+ Hoan gia.

+ Chdp nhén.

+ Dithang.

. Xéc nhan (k¥ k&t hop ddng).

Dudi day, }4n lugt gidi thigu ting loai thu.

a. Thu hdi hang (the enquiry).

Hdi hing 12 viéc ngudi mua dé nghi ngudi ban cho bi€t gid cd va moi
diéu kién can thi&t khdc dé mua hang.

» Céch vi€t thu héi hang:

Phén md dau:

- Trong trudng hgp hai bén chwa c6 quan hé véi nhau trude A6, thi
trong phdn m3 diu cdn trinh bay nguyén nhén chon dai twgng
cla minh. '

- Trong trudng hgp hai bén c6 sin mGi quan hé Y trude thi c6 thé
bt phin nghi thic v tryc ti€p dé clp dén chii dé chinh.

Nbi dung chinh cfa thu:

- Thong bdo cho ngudi ban bi€t minh dang cAn loai hang gi, yéu

cAu ngudi ban gdi Catalog, mau hang... déng thdi cho biét gia cd,
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chit lugng hang hda, s6 lugng c6 khd ning cung cap, thdi han
giao hang, diéu kién thanh todn va moi diéu kién cin thiét khac.
C6 th& cho ngudi ban biét, sau lan yéu cdu nay s& md ra kha
ning phat tri€n quan hé giita hai bén.

Phin két:
Mong ngudi bén dép Wng yéu ciu cla minh, mong thy phiic dép.

Vi du:

P.L. Trading Corporation.
13333 Wetland East Blvd, Houston, Texas 77041, USA.
Tel: 281894 5454 Fax: 281. 984.0022 E mail: pvle@PL.com.
Your ref:
Our ref.; Inq R 255.
25 January,20085.

The Saler Manager,

H.V. Food Company Ltd.

108 K30 Pho Quang St., Tan binh District,

Ho Chi Minh City, Vietnam. E mail: hlien@hcm.fpt.vn

Dear Siror Madame,

We have leamed your company’s name from the trade magazine
“The Business World". We would like to have a long - standing
relationship with your company.

We would be grateful if you could send us some samples of the
Vietnamese White Rice Long Grain. We would also appreciate your
letting us have full information regarding FOB Ho Chi Minh city port
prices, terms of payment and earliest delivery date.

If the prices offered are competitive and the qualily is of the
standard we required, we shall place large orders with you in future.
We look forward very much to receiving samples and quotation
from you soon.

Yours faithfully.

William.J. Scheela
Purchasing Manager.
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Mpt 56 diém cén hiu ¥ khi hoi hang:

e Chi nén ghi vao thir hdi hang diéu kién “giao hang cang s6m cang
t6t” “as soon as possible”... trong nhiing trudng hgp that cin thiét, vi
didu d6 th€ hién thé y&u cla ngudsi mua.

e Trong tht hdi hang khéng nén boc 16 gi4 minh mudh mua, nhing dé
b6t thoi gian hodn gid, ngudh mua s& néu mdt s& diéu kién mong mudhn,
dé ¢4 co s3 dinh gid.

e Ngudi mua cing mdt hic héi nhiéu ndi dé nhan dude chao hang canh
tranh, trén cd s& d6 lwa chon ngudi ban thich hgp nhat. Nhang tranh hoi
gid qué nhiéu, diéu d6 s& bat I¢i cho ngudi mua.

b. Chao hang, bdo gid (offer).
Trong budn ban, chao hang — bdo gid 1a viéc ngudi bin thé hién 13 ¥
dinh bdn hang cia minh.
C4ch vi€t thu chao hang.
Cé nhiéu loai chao hang:

e N&u xét theo mifc dd chi déng cda ngudi xuit khiu c6:

- Chao hang thu déng.

- Chao hang chi dong.
Chao hing thy ddng 12 chio hang cda ngudi bén néu trudc d6 nhin
duge nhitng yéu cdu (thu hdi hang) clia ngudi mua. (Chio hang thu dong
con ¢6 tén goi 1a “trd 161 thu hdi hang” - “Reply to enquiry ”).

Céch vi€t chio hang thy 4jng:

- Phén mé ddu: cdm on khdch hang di ghi thu hdi hang dén cong ty
minh. _ _

Phdn npi dung chinh ciia thu: Trd 13i ohitng clu hdi cda ngudi mua.
Gt cho ho Catalog, hing miu, biéu gid, thdi han giao hang, phuong
thdc thanh todn, diéu kién gidm gid.

Phdén két: T3 y mong dgi sy tra 13 cda khéch hang va hifa hen.

Chao hang chi dfng 13 ngudi ban chi ddng chao hang khi chia nhén
dudc “Thu hdi hang” cda ngudi mua. Chao hang chi déng om:
- Phén mé ddu: trinh bay nguyén nhin lya chon d8i wigng cla
minh.
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- Phén nji dung chinh: Ty gidi thiéu vé cong ty cla minh va céc
mit hang ciia minh sdn xuat kinh doanh. Gtfi kém theo catalog, hang
méu, gid biéu va cdc diéu kién ma minh mong mudn d€ ban hang.
- Phén cubi thu: mong sGm c6 thu trd 13i.
o N&u cin c%ao sy rang budc trach nhiém cia ngudi chao hang ta
¢6 hai loai chao hang chinh:
Chao hang ¢& dinh (Firm offer).
Chao hang wr do (Free offer).
Chao hang ¢& dinh (firm offer) 1a viéc chao bdn mdt 16 hang nhat
dinh, trong &6 néu rd thdi gian ma ngudi chao hang bi rang budc trach
nhiém vao 13i d& nghi cia minh. Thoi gian nay con goi la thdi gian hiéu
Iyc clia chio hang ¢8 dinh. Trong thdi gian hi¢u lyc, néu ngudi mua
chip nhén hoan toan 13i chao hang dé thi hgp ddng coi nhu duge ky két.
Chao hang ty do (free offer) 1a loai chao hang khong rang budc trach
nhiém ngudi phat ra n6, ciing mét hic vdi cing mot 16 hang ngudi ta co
thé chao hang tu do cho nhiéu khdch hang. Trong chao hang ur do can
ghi rd “chao hang khong cam két” - “Offer without engagement”.
Chao hang tu do tré thanh hgp dong khi c6 su xdc nhén lai cla ngudi
xuat khiu. Ngudi mua khong thé trich cif ngudi ban néu sau khi chép
nhén chio hing, ngudi ban khong ky hgp dong vdi minh.

Vidu:

H.V Food Company Lid.

108 K30 Pho Quang St., District Tan Binh,

Ho Chi Minh City, Vietnam. .

Tel: (84.8) 8421600. Fax:(84.8) 8421969. E maii: hlien@hcm.fpt.vn

Your ref: Inq R255.
Our ref: 95/PL.
5 February, 2005.

Mr. William. J. Scheela

Purchasing Manager,

P.L Trading Corporation.

1333 Westland East Bivd, Houston, Texas 77041, USA.
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Dear Sir,

Thank you for your letter of 25, Jan 2004. We have pleasure
informing you that we can supply you any quantity from 10,000 MT
up fo 15,000 MT monthly. '
According to your enquiry and your requirements, we are pleased
to send our offer sheet with terms and conditions as follows:

1. Commodity: Vietnamese White Rice Long grain.

2. Specifications:

Broken (%) 5 10 | 15 | 25
Moisture (%) | 14.0| 14.0| 14.0| 14.0
Damaged kemel (%) | 0.5 | 0.5 | 1.0 | 3.0
Yellow kermnel (%) | 051058 101§ 1.0
Foreign matter (%) { 0.1 | 0.1 | 0.1 { 0.1
Paddy (grainfkg) | 156 | 16 | 30 | 40

3. Unit price:

- Rice 5 pet: USD 255/MT FOB stowed, HCM port (incoterm 2000).
- Rice 10 pct:UUSD 245/MT FOB stowed, HCM port {Incoterm 2000).
- Rice 15 pct:UUSD 235/MT FOB stowed, HCM port (Incoterm 2000).
- Rice 25 pct:USD 225/MT FOB stowed, HCM port (Incoterm 2000).
4. Packing: in new single PP bags net weight 50 kgs/bag.

5. Payment: By irrevocable L/C at sight.

6. Shipment: Within one month after order confirmation.

7. Inspection: By SGS.

We have sent you 4 samples by DHL on Feb 5" 2005,

We hope to have the homour to receive your order soon.

Yours faithfully.

Kim Ngoc Hong Lien (Ms)
General Director.

Mgt s6'diém cdn ltu § khi chao hang:

D61 véi chao hang thy ddng: khi nhin dwge thi hdi hang chd hang nén
lap tifc trd 15i cho bén mua: néu khéng thé trd 16i dd cdc yéu ciu cia
khdch hang thl vin ¢ vi€t thr cho khich hang bdo cho ho biét 1a da
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nhan thy hdi hang va khi c6 dii thong tin s€ viét thém thu trd 13i cho ho.
Néu khéch hang yéu cdu mat hang ta khong ¢6, thi gidi thiéu cho kKhach,
hang thay thé. '

Déi vdi chao hang ¥ de: cin cin nhic k¥ s8 lugng chao hang gifi di vi
gifi that nhiéu chao hang s€ gy bat Igi cho ngudi ban.

c. Hoan gid (Counter — offer).

Hoan gi4 1a mo6t dé nghi mdi do mt bén mua (hodc bdn) dita ra, sau khi
d4 nhin dugc chao hang (hodc dit hang) cua bén kia, nhung khdng chip
nhin hoin toan chao hang (hoac dat hang) do.

Khi hoan gi4, chao gid trudc d6 coi.nhu hiy b6. Trong budn bdn qudc t€,
mai 1in giao dich thudng phéi qua nhiéu 1in hoan gid mdi di dén két
thic.

Cich trinh bay mat 14 thu tra gid cia bén mua:
Phin mé ddu: Cim on bén ban di béo gid cho cong ty minh
Phén ndi dung chinh;
- Trnh bay c4c diéu kién khong thich hogp v6i cong ty minh.
- D& xuit diéu kién cia minh.
Phin két: Mong nhén duge hoi 4m.
Vi du:

P.L Trading Corporation.

13333 Wetland East Bivd, Houston, Texas 77041, USA.

Tel- 281.894.5454. Fax: 281.984.0022. E mail: pvie@PL.com
Your ref: 95/PL.
Our ref: Inq. R255.

: 12 February, 2005

Ms. Kim Ngoc Hong Lien

General Director

H.V Food Company Ltd,

108 K 30 Pho Quang St., District Tan Binh,

Ho Chi Minh City, Vietnam.

Tel : (84.8)8421600.  E mail: hlien@hcm fpt.vn

Dear Ms. Hong Lien,

Thank you for sending us your samples and quotations.

We are interested in the Vietnamese White Rice Long grain 5 pct
broken at USD 255/ MT FOB stowed HCM port (Incoterms 2000).
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We find that this kind of product is suitable for our market, but the
price are not much competitive compared with other suppliers’. We
wonder if you would kindly consider reducing the price to USD 250/
MT. if you could come down [0 this price level, we might be able fo
order 30.000 MT.

Your consideration of this matter and immediate reply would be
appreciated.

Yours sincerely.

Witliam. J. Scheela
Purchasing managef.

d. Chdp nhén (Acceptance):
Sau khi bén bdn va bén mua qua nhitng 1an bdo gia (chao hang) va trd
gi4 (hoan gid), dat hang, cudi cing di dén ky két hgp dong mua ban.
Khi #y, trong Fax holc Telex chi cin viét chit chip nhan ACCEPT la
dd. Nhung sau d6 vin phai viét thu chap nhin theo ding nguyén idc.
Céch viét thu chdp nhén:
Bén mua viét cho bén bén:
Phdn mé ddu: Néu rd minh chip thuin nhitng didu kién do bén bén dua
ra. N&u di gii Fax rdi, thi xdc nhén lai mot 14n nifa cho rd rang.
Phdn nji dung chinh:

- Thong béo, gui “Phigu x4c nhidn mua” va “Pon dit hang” cho

bén ban.

. Bio cho bén ban bi€t minh da chudn bi m& L/C cho ho.
Phén két thiic: Mong bén bén quan tam d€n don dit hang clia minh.
Bén bin viét cho bén mua:
Phén mé ddu: néu 15 minh chip nhan cdc didu kién do bén mua dua ra.
Né&u d4 gifi dién thi cdn x4c nhin 6 thém.
Phdn npi dung chinh thu: n6i 1o vé phi€u xdc nhin bdn va bdn hdp
déng gifi kem theo thu cho bén mua. Yéu cdu bén mua md thu tin dung
cho minh.
Phén két thiic: cam on vé don dat hang, bdo d3m s& thyc hién 5t nhat
hop déng gilta hai bén.
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Vi dy vé thu chdp nhdn bdn:

H.V Food Company Ltd.

108 K30 Pho Quang St., District Tan Binh,

Ho Chi Minh City, Vietnam.

Tel: (84. 8) 8421600. Fax: (84 8) 8421965 E mail: hlien@hcm.fpt.vn

Your ref Ing. R 255
Qur ref: 95/PL
23 February, 2005
Mr. William. J. Scheela,
Purchasing manager,
P.L Trading Corporation
13333 Wetland East Bivd, Houston, Texas 77041 USA
E mail: pvle@PL.com.

Dear Sir,

Thanks for your letter of Feb, 12" 2005 in which you suggested fo
reduce the rice unit price. We can accept your suggesting unit price
for 5 pct broken at USD 250/MT FOB stowed HCM port. Because
we still have many vessel with a great quantity which we have to
load so we just deliver the cargo as per your requirements on the
middie of Apr, 2005.

Please understand for our situation and we look forward to having
your order in soonest to arrange the cargo in good time.

Yours truly,

Kim Ngoc Hong Lien
General Director.\

e. Dat hang (Order):

Trén ¢d 53 chao hang, bdo gid hodc chdp nhin gid do bén bdn dua ra,
bén mua s& lap don dit hang gdi cho bén bén, thong thudng, mbt don
dat hang ddy dii gém c6 cdc muc sau: Tén hang, chat lugng, s& lugng,
gid ¢4, thoi han giao hang, phuong thic thanh toan...

Cich vi€t don diit hang:
Phin mé& d4u: néu co s 14p don hang: dya vao chao hang, chip nhin
gid cla bén ban hodc hing miu, catalog ty minh dva ra.
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Phén néi dung chinh: néu rd nhitng didu kién minh dé nghi vé: chat
ligng, bao bi, thdi gian giao hang, diéu kién thanh todn, van chuyén...
Phén k&t thiic: dé nghi bén ban chap nh4n don dat hang clda minh.

Vidy: Don dathang -
P.L Trading Corporation. :
13333 Wetland East Bivd, Houston, Texas 77041, USA.
Tel- 281.894.5454. Fax: 281.894.0022. E mail: pvie@PL.com
Your ref: 95/PL.
Our ref: Ing R 255.
27 February, 2005.
Ms. Kim Ngoc Hong Lien
General Director,
H.V Food Company Lid.
108 K30 Pho Quang St., District Tan Binh,
Ho Chi Minh City, Vietnam.
E mail : hlien@hcm.fptvn

Dear Ms. Hong Lien,

We thank you for your reply of Feb, 23", 2005. We are pleased to
order the rice as per your offer and your samples.

1. Commodity: Vietnamese White Rice Long grain 5 pct broken.

2. Quantity: 30.000 MT (more or less 5% tolerance at buyers
option) "

3. Specification:

Broken (%) | 5.0
Moisture (%) | 14.
0
Damaged kemel (%) | 0.5
Yellow kemnel (%) | 0.5
Foreign matter (%) | 0.1
Paddy {grain/kg) | 15
Chalky kemel 3,0
(%)

4. Unit price: USD 250/MT FOB stowed HCM port {Incoterms
2000) - _
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5. Packing: In new single PP bags net weight 50 kgs/bag.

6. Payment: By irrevocable L/C at sight.

7.Shipment: The latest day of shipment is not later than Apr, 15"
2005.
Partial shipment is allowed

8.Inspection: By SGS and Buyer's surveyor to be ADIL Bangkok
accepftable.

Please acknowledge this order by return and upon receipt of your

confirmation, we will open a letter of credit in your favour and to

ensure the L/C please open Performance Bond value 3% of fotal

the contract.

We hope to hear from you at your earliest convenience.

Yours faithfully,

William. J. Scheela
Purchasing Manager.

Chép nhédn (acceptance).
Vi du: Chap nhan don d4t hang.

H.V Food Company Lid.

108 K30 Pho Quang St., District Tan Binh,

Ho Chi Minh City, Vietnam.

Tel: (84.8) 8421600. Fax. (84.8) 8421965.

E mail: hlien@hcm.fpt.vn
Your ref: ing R 255.
Qur ref: 25/PL.
1 March, 2005.

Mr. William. J. Scheela,

Purchasing manager,

P.L Trading Corporation

13333 Wetland East Bivd, Houston, Texas 77041, USA

E malil: pvle@PL.com

Dear Sir,

We are kindly to accept your order of Feb, 27™, 2005 for 30,000 MT
Rice 5 pct broken.

We are settling the supply schedule. In order to cover the amount
of this purchase, please arrange with your banker to open an
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imevocable letter of credit at sight as per signed contract in favour
of our account NO ...... at VIETCOMBANK HoChiMinh city for 100
pet of the contract value.

It has been our pleasure doing business with you and we are now
looking forward to receiving your L/C.

Yours truly,

Kim Ngoc Hong Lien.
General Director.

f. Xdc nhdn (Confirmation).

Sau khi théng nhat v6i nhau cdc diéu kién giao dich, hai bén mua va
bdn ghi lai cdc k&t qu da dat duge, r6i trao cho d6i phuong. D6 1a van
kién xdc nhén.

Vin kién do bén bdn 1dp goi la gidy xdc nhin bdn hang, vin kién do
bén mua lap goi 12 gidy xdc nhin mua hang.

Xd4c nhin thudng 1dp thanh hai van ban, bén lip xdc nhén ky trudc, i
gtti bén kia, bén kia ky xong giff lai mdt ban va gdi trd lai mdt ban.

Vi dy: Thu xdc nhén:

SALE CONFIRMATION

Date March 5, 2005.

Seller: H.V Food Company Ltd.

108 K30 Pho Quang St., District Tan Binh,

Ho Chi Minh City, Vietnam.

Tel: (84.8) 8421600. Fax: (84.8) 8421965.

E mail: hlien@hcm.fot.vn
Buyer: P.L Trading Corporation. ,

13333 Wetland East Bivd, Houston, Texas 77041, USA.

Tel' 281.894.5454 Fax: 281.894.0022.

Email: pvle @PL..com
The undersigned Seller and Buyer have agreed to close the
following fransaction according fo the terms and conditions
stipulated below:
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1. Commodity: Vietnamese White Rice Long grain 5 pct broken.
2. Quantity: 30.000 MT +/- 5%.

3. Quality: The specifications as follows:
Broken (%) 5
Moisture (%) | 14.0
Damaged kernel (%) 0.5
Yellow kemel (%) 0.5
Foreign matter {%) 0.1
Paddy (grain/kg) 15

4. Unit price: USD 250/MT FOB stowed, HCM port (Incoterm
2000).

5. Packing: In new single PP bags net weight 50 kgs/bag.
Weight of each PP bag should be 110 gram. 2% empty bags to be
shipped free of charge.

6. Payment: By imevocable L/C at sight.

7. Inspection: Thé certificate of weight /quality /packing issued by
SGS. Cost of inspection to seller's account. Buyer’s surveyor to be
ADIL Bangkok acceptable. '

8. Shipment: The latest day of First shipment is not later than
Apr, 15", 2005. Partial shipment is allowed.

9. Loading: 1000 MT per day basic 4 workable hooks /Hetches
WWDSHEXEIU Dermurrage/ Despatch as per Charter Party but a
maximum of USD 4000/2000.

10. Arbitration: Vietnam Intemational Arbitration Center (VIAC)
VIETCOCHAMBER HoChiMinh City decision'to be final and binding
on both parties.

For and on behalf of The Seller For and on behalf of The Seller
Kim Ngoc Hong Lien S. Johnson
General Director. General Director.

II. PAM PHAN BANG CACH GAP MAT TRUC TIEP.

1. Noi dung dam phan hgp déng ngoai thudng/thudng mai.
Tép trung 4am phén céc diéu khoan (cum diéu khodn sau):
ARTICLE 1: COMMODITY (tén hang).
ARTICLE 2: QUALITY (chat Iugng).
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ARTICLE 3: QUANTITY (s8 lugng).

ARTICLE 4: SHIPMENT /DELIVERY (giao hang).

ARTICLE 5: PRICE (gid cd).

ARTICLE 6: PAYMENT (thanh todn).

ARTICLE 7: PACKING AND MARKING (Bao bi, ky md higu).

ARTICLE 8: WARRANTY (bdo hanh).

ARTICLE 9: PENALTY (phat).-

ARTICLE 10: INSURANCE (béo hiém).

ARTICLE 11: FORCE MAJEURE (bat khd khéng).

ARTICLE 12: CLAIM (khi€u nai).

ARTICLE 13: ARBITRATION (trong tai).

- ARTICLE 14: GENERAL CONDITION (diéu khodn chung).

(N§i dung chi tiét cia tung didu khodn — xem chuong VI Gido trinh
K5 thudt Ngoai Thuong).

2. K§ thuit dam phan.
a. K5 thudt khai thdc thong tin cita dbi téc.
Dé dim bio dam phén dat duge hicu qua cao, ban cin biét 0 § 34, ky
vong vA nhifng thong tin cin thiét tit phia d0i téc. Né&u biét cach dat céu
hoi ban s& khai thdc dudc 15 da nhiing thong tin tir d6i téc dé phuc vu
cho chién luge dam phén clia minh.
pé dat dugc mong mudn, cin gidi quyét 3 van aé:
+ Ndi dung céu hoi: Hdi céi gi?
. Hinh thic cau hdi: Tit, ngl va cau hdi duge sip dat nhu thé nao?
. Thoi diém dua ra cdu héi?
P& c6 thé hdi ding ch3, dung lic va dat dudgc hiéu qud mong mudn, can:
- Lap k& hoach dat céc cau hoi mdt céch k§ ludng, chi tiét.
- Phai nghién ctiu, tim hidu ky vé ddi téc.
. Chuyén din ti¥ céch hoi chung chung, cdu hdi md, sang hdi cu
thé&, v6i pham vi thu hep dén.
- Phai chon dung thdi diém aé héi.
.” Bié&t khéo 1éo khai thic va phat rién nhitng didu phia d5i téc
trinh bay.
- Xin phép dugc hoi.
Mot s6 kigu cau hdi c6 thé sit dung:
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b.

+ Datcio héi trc ti€p: “Thit ra qui vi dang im ki€m diéu gi?”

¢+ Sit dung mdi quan tdm bd phin; “Tdi cho ring ngai khé c6 thé
dai di€én cho todn b§ cdng ty, nhung bd phan bin hang nghi gi vé
van dé nay?”

+ Ngiimg gilta chitng: “Ngai da nghe k¥ phan thio luin cda chiing
t0i. Vay ngai nghi gi vé...?”

+ Trong qud trinh héi ¢6 thé ding chién thuit “vira ddm, vira xoa”
(Blow hot - Blow ¢old ) ...

K§ thuit néng cao vi thé trong dam phdn.
Lam néi bat diém manh: “Duong nhién ngai thiy ring ching t6i
bude phdi néi chuyén véi cdc nha cung cap tiém ning khdc”.
Gidm thiéu diém y&u: “Chiing t6i mudn gidi quyét vdn dé nhanh
chéng , nhung chiing ta con nhiéu thdi gian™.
Nguti di trude: “Cach gidi quy&t nay dd dugc cdc ban hing trudc
day cia cdc ngai 4p dung”.

K5 thugt giam gid tri Iy I¢ ciia déi tic.
Khodng céch tin nhiém: “Hinh nhu cdc ngdi khéng nhit qudn véi
nhiing diéu ddng nghiép hém trude da trinh bay. C6 18 ngai nén xdc
minh lai ..?”
Dt cdu hdi vé dif kién/ ngudn tin: “Thong tin cla ngai cho thay
ring .. nhumg cla chung t6i lai khdc. That vay, ngudi ta cho tdi hay
ring: ..”
Nghi van gid thi€t: “Ngai n6i riing ... Vay didu d6 dya vao dau?”
Nghi van két ludn: “Ngai di tuyén bd didu ndy. Ngai c6 thé cho biét
ngai da rdt ra k&t ludn ndy nhy thé ndo?”
Téap trung phin thiéu sét “T61 ddng ¥ diéu d6 quan trong, nhung
ngai chura dé cép dén ...
Nhén manh diém yé&u: “Rat thi vi, nhung 1y 1€ cta ngai chua thuyé&t
phuc 1dm. Vi dy nhv ( phin yé&u Iy nhat).”
Pé nghi xem lai: “Dif lieu ndy c6 cdch ddy ba nam rdi. Chiing t5i
cho ring tinh hinh bay gid @ c6 nhiéu thay ddi. Ta nén xem xét

=

lai”.
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K§ thudt nhugng by va doi doi tdc nhugng bj.

Cin biét rd di€m gidi han ban ¢6 thé nhuong bd.

Gitip ddi tdc dua ra nhugng bd bing céch ggi cho ho nhitng 1y do hdp
Iy. Tranh lam cho ho mat mat.

Khi d&i tdc nhuong bd, hdy néi to nhudng bd d6 1€n.

Pua ra nhugng bo véi tinh chat tham do vé st dung cdch ndi gid
thuyét: “Céc ngai s&€ ndi sao néu chuing toi .

Hay trao déi nhitng nhugng bo bﬁng cach s dung cdch néi diéu
kién: “Néu cdc 6ng ... thi chiing t6i s€...

Pua ra dé nghi ca géi dé dat duge muc tiéu ctia ban. Hay tim cdch
lién két cdc van dé véi nhau.

Ludn ludn ddnh gid nhitng nhugng bd cia ban theo quan diém cda
d5i tac. Hiy nghi xem nhitng nhugng bd cda ban ¢6 gid tri nhu thé
nao d6i véi ho. -

Pimng bao gid dua ra mét nhugng bd ma khong nghi dé€n nhitng hdu
qua 1au dai c6 thé xdy d&n v6i ban.

Tuyén bé 1y do trudc, sau d6 mdi dua ra nhtrdng bd.

Vitng vang véi nhitng 1gi ich cd ban, uyén chuyén vdi nhitng vi thé
dam phdin.

Ky thudt gidi quyét nhitng finh huéng bé tic trong dam phdn.

Trong dam phan, d€n mot giai doan ndo d6, ¢6 thé xdy ra nhiing tinh
hu6ng bé& tic — doi bén déu cé cdm gidc khong thé€ nhugng bd dude nifa,
cude dam phén roi vao trang thdi gay go, co nguy cd tan vo.

O &« & « » « 0

Ta

Nguyén nhén dén dén tinh trang bé tdc:
Khoang c4ch giita 1gi ich ma hai bén d€ ra qud 16n.
Tranh chép lap trudng.
Mot bén diing thé manh dé ép budc bén kia.
Do khong hiéu nhau.
Ning luc cla cdn bo dam phén bi han ché.
K thugt gidi quyét cdc tinh hudng bé tdc (the ging) trong dam
phdn:
trung vao loi ich chit khéng tdp trung vao ldp trudng.

Cénlam:

- Céin nhén thic dugce 1¢i ich xéc dinh lap trudng.
- Dlng sau lap trudng bat ddng c6 thé ton tai nhitng 14i ich chung.
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X4c dinh rd 1gi ich ciia minh va cia doi tdc.
Trao d8i vé 1di ich gilta cdc bén.
G#n céc 1gi ich khdc nhau lai vdi nhau.

Tao ra cdc phiuong dn dé cang dat dugc muc dich:
Can lam:

Trude hét cin sdng tao ra cdc phuong an.

Pi4nh gi4, lya chon cic phuong 4n d€ dua ra dam phdn.
Thao luén véi doi tac.

Hai bén di d&€n quyét dinh lga chon phudng 4n tdi wu.

Dua ra nhitng tiéu chudn khdch quan:

Can tuan thd nguyén tic:

Hay coi cudc dam phédn 1a cufe tm ki€m chung nhing tiéu
chudn khach quan. ‘ '

Hay lap ludn va ling nghe nhing 14p ludn cda doi tic dé xem
tiéu chugn nao 1a khach quan nhit, phi hop nhat.

Chi 10i budc trude nguyén tic, chf khong i budc trude dp lyc
clia déi téc.

Ap dung thudt nhu dao (Jujitsu).

Khong cong kich 1ap trudng cla ddi téc, ma hay tm ki€m, phdt
hién nhiing igi ich ding sau n6.

Pimg bdo vé ¥ ki€n cia ban, ma hiy & nghi dGi tic gbp ¥ kién
va khuyén ban, sau d6 s& hdi xem ho s&€ 1am gi néu & vio dia vi
cla ban. ‘ )

Chuyén sy cdng kich nhim vao ban thanh cudc tdn cong gidi
quy&t van dé.

Hay dit cdu hdi va gilf im 1ang khi cén thiét.

Thay thé cdn by dam phdn:

“Lam trén d8i twong, dem trdch nhigm vé phia minh quy cho cdn bj
détm phdn cii, dis ¢6 diing 1& ho phdi chiu trach nhi¢m d6 hay khong,
con la v6 hinh bdt ho déng vai trd con dé 1€ thin — sdch huge d6 gitip
minh chit dpng tré lgi dam phdn, mutgn dige cé ndi, xéa di thé gdng
trén ban dam phdn”.

Truong Tuong.

Khi thay ddi cdn bo dam phdn cin luu §:
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_ Khong tdy tién thay d6i ngudi, chi thay thé& khi cdn thi€t.
. Khong 1am mét thé dién nhan vién cda minh.

Téap trung vio nhin vdt chi chét:
Trong dam phén cin tim ra nhén vat chi chét va ngudi con chuta ddng ¥
vdi ¥ kién ciia ban, cdn tip trung stc lyc dé thuy&t phuc nhitng ngudi 46
thi mdi c6 thé dat duge k&t qua.
Nédm 18y diém yéu chii chot dé tdn cong:
Trong dam phén c¢dn ndm dudc vin dé ban chat, nim 14y chd so.hd cia
d6i phirong, tip trung tan cong vao diém yéu cia ho.
Lgi dung mdu thudn:
Lgi dung méu thuin trong ndi bd d8i téc va ddu tranh khéo léo, ddy
trdch nhiém gd tinh thé b€ tc cho phia bén kia, tif d6 c6 thé 1am cho the
b€ tic tiéu bién mat.
“Dugi biia higm cui”;
“Dudi bia ltgm cii ciing nhu ddnh trgn bdi thity (quay lung xubng
nuwéc) la mot sdch liige nguy hidm. N6 chi sit dung khi dam phdn sa
vao thé gdng, cé § tuyt d6i héa digu kign ddm phdn, dem diit toan by
vén dé Ién ban dam phdn, chiing minh réng minh khéng con con
dudng niao khdc dé thodi lui, hy vong dé6i phuong c6 thé nhugng bj,
néu khong danh chdp nhan két cuc cupc dam phdn tan ra”.

Truong Tudng.

f. K§ thudt ldng nghe.

D& dam phén thanh cong thi chi néi hay, héi ding chua dd, ma cdn phai

biét 1ing nghe. Biét nghe 1a cd mét nghé thudt. Pé€ nghe cho 13, cho

diing ban phdi hét sic khich quan va chi ddng, phai c6 ging hi€u cho

duge ¢4 nhitng ¥ 48, &n ¥, ham § dn chifa trong nhilng cau hdi, ciu néi

cda phia d3i téc.

D& c6 th€ nghe mdt cach cham chi, higu qué, cin:

- Nghe mft cdch hitng thd, tich cue;

. Khinghe cin chd § quan sét cd thdi d3 va clf chi ciia ngudi néi;

- Trénh ngit 15i 461 téc;

- Khong xao idng hodc phén tdn tuf téng;

. Phai c§ gdng ghi chép nhitng gi minh nghe duge;’

. Thé hién cho ddi tac bi&t sy tap trung chd ¥ va quan tam clia ban
d&n diéu ho trinh bay;
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- Trong dam phén c6 géng gitf binh tinh, tranh gién dif trong moi tinh
hudng;

- Hay ludn nhd khong thé ddng thdi vita nghe, vira ndi tot dugc.

Ngoii nhilng ky thuit dam phén thong thudng dugc trinh bay & trén,

phan ti€p theo xin gidi thiu mot 6 ky thuit dam phdn dic biét ma

Fisher va Ury da viét trong cudn Getling to YES.

g. K§ thudt im hifu, ddnh gid nhén thic ciia doi tdc.

+ Hiy d3t minh vao dia vi ngudi khéc. Thé gidi phu thudc vao con
mét nhin cda ban. Con ngudi c6 xu hudng chi nhin thdy cdi ho thich.
Trong hang déng céc tin tifc chi tiét, ho ¢ xu hudng chon va tAp trung
vao nhitng sy kién khing dinh nhitng nhén thic trude do cda ho; bd qua
hay hiéu sai di cdc sy kién khong khdp véi nhan thic clia ho. Mdi bén
trong dam phén thudng chi nhin thdy 1& phdi thudc phia minh va sai trai
thudc vé phia bén kia.

Kha niing nhin xét*sy viéc theo con mit ciia phia bén kia, ddc6 thé 12
mot viéc kh6 khiin d€n déu vin 12 mét trong nhifng k¥ nang quan trong
vA cin thiét ma mét nha dam phan nén c6. Thyc sy chua di n&u ban
méi chi bi€t 13 ho nhin nhan sy viéc khdc ban. Néu ban mudn tic dong
16i ho, ban cin tim hiéu thdu ddo sic ndng cla quan di€m cida ho va tinh
cdm ma ho dit vao quan diém &y. Ban nghién cifu con gidn dudi ong
Kinh hi&n vi chua di, ma con phai cam thdy 1am mdt con gidn nhu thé
nio. D& 1am viée nay, ban hiy khoan xét do4n khi ban “thd™ nghi theo
ki€u clia ho — ho c6 thé tin quan diém clia ho 1a ding v6i mdt niém tin
cling manh m& nhu niém tin cda ban ring ban ding.

Hidu bi€t quan didm clia ngudi khic khong c6 nghia 1a da ddng y véi
quan diém d6. Song, thifc t€ cho thay vigc ban hiéu 15 céch nghi cda
ngudi khdc c6 thé 1am ban xem lai quan di€m c¢tia minh vé vén dé.
Song, d6 khong phai 14 gid pbdi trd cho viéc ban hiéu quan diém ngudi
khéc ma chinh didu d6 lam lgi cho ban. N6 cho phép ban thu hep ci
[inh virc xung dot va tao ra trién vong phdt trién nhitng 1¢i ich mdi clz
ban. .

. Diing suy dién § dinh ciia ngu¥i khic qua ling kinh s¢ héi cu:
ban. Con ngudi c¢6 khuynh hudng nghi néu ho so thi phia kia 1am diéy
de.
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Ngudi ta rit d& c6 thdi quen suy dién theo cdch xdu nhét nhing diéu
ngudi Khdc néi hay 1am. Nghi ngd thudng sinh ra mdt cach tof nhién tir
nhéin thic hién hifu cia ban. Hon nifa, ngudi ta nghi riing dudng nhu 1a
an toan hon khi cho moi ngudi thay phia bén kia thyc t& xiu xa dén mic
nao. Tuy nhién, c4i gi4 phai trd cho tinh da nghi 4y 13 nhiing tr tudng
lanh manh hudng dé€n thda thudn bi bd roi va nhiing thay ddi nhé trong
quan diém s& bi bd quén hay bj cif tuyét.

+ Dimg a8 13i cho ngudi khdc vé& khé khiin cdia ban. That 1a dé d8
trdch nhiém vé khé khin cia ban cho phia bén kia. “Cong ty clia ong
hoan toan khong tin dugc! Mai 1an ¢dc dng stta chita may phét dién cla
nhd mdy chiing 16i 12 mét 1dn cdc dng 1am nbhy méo mita va rdi né lai
héng”. Ché trich ngudi khic 12 mdt théi quen con ngudi ta d& mic, nhit
12 khi cdm th&y r5 riing phia bén kia phdi chiu trich nhiém. Song, ngay
c4 khi su ché trdch 13 ¢6 Iy thi thong thudng né van phdn tdc dung. Khi
bi ché trich, phia bén kia s& bit ddu d61 pho chdng lai nhiing gi ban néi.
Ho s& thdi khdng nghe ban hodc tim cdch phan kich ban. Ché trich
ngudi khic chic chin s& 1am van dé dam phdn va con ngudi ddm phdn
t8i vao nhau.

Khi ban n6i v& nhitng v&n d& nio d6, ban hdy tdch nhitng biéu hién cla
vin dé d6 khdi con ngudi ma ban dang chng trao d6i: “Mdy phét dién
ciia chiing t6i ma cdng ty clia 6ng nhin bdo hanh sita chifa lai vira bi
héng. Th& 12 44 ba n mdy héng trong thing qua. Lan héng ddu tién,
m4dy ngiing vin hanh m4t mot tuin 1&. Trong khi nha mdy ching t6i rit
cin m4y phdt dién chay lién tuc. Téi mudn xin dng mét 13 khuyén nén
1am th€ nao d€ han ch€ mic d6 thip nhit sy .hdng héc. Khong biét
ching 16i ¢6 nén chon cong ty bdo dudng khéc, kién noi ché tao mdy,
hay 1am diéu gi kh4c?”. _

+ Thio luin quan di€ém cia nhan. C6 mét cdch gidi quyét 16t céc bat
d8ng v& nhin thic 12 1am 1 va thdo ludn ching v6i phia bén kia. Néu
ban Iam didu d6 m6t cdch chan thanh, thing thin va khdng trdch méc
ngudi khdc v& vin d& dang t6n tai, thi cudc thio luin-c6 thé tao nén sy
hi€u bi€t cin thi€t d€ phia bén kia xem nhitng diéu ban néi 1a nghiém
tic, va ngudc lai.

+ Hay d€ nguoi khdc cé phin ciia he trong k&t qua bling cdch 16i
cufn hg vio viée. Néu khong tham gia vio tié€n trinh ngudi ta khé c6
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thé chap nhan két qui dat duge. Ngay c3 khi cdc diéu khodn cla mot
thda thuan dudng nhu 12 thusin 1¢i cho ho, phia bén kia van c6 thé s& bic
b6, don gian chi vi ho hoai nghi do khong dugc tham gia vao qué trinh
soan thao thod thuan d6. D& di dén thoa thudn hon nhiéu néu ca hai phia
dam phén déu cam thdy c6 nhiing ¥ twdng cta ho trong thda thudn. Toan
b6 tién tinh dam phédn s& viing chic han néu mdi bén deu ting budc
cling thong qua céc gidi phép dang dudc xdy dyng. M6i 131 phé phéan céic
diéu khoan, m3i thay ddi, nhugng b3 sau d6 déu mang diu &n cua cic
" nha thuong lugng. Mot Kién nghi 6 § ki€n cda ci hai phia s& 1am moi
bén cam thiy minh 12 tdc gid cda ki€n nghi dé.
. Bi&t gii th€ dién cho ngudi khdc: hay dua ra nhitng dé nghi phi
hgp véi cac tiéu chudn gid tri cla ho. Biét giit thé dién cho ngudi khdc
¢6 nghia 12 biét diéu hoa thod thudn v6i nhitng nguyén tic cda ban va
tao ra dugdc bing ching 1a cic nh thuong lugng déu c6 ti€ng ndi clia

-

minh trong thda thun. Khong nén dédnh gid th&p diéu quan trong nay.

h. Ky thugt trao ddi thong tin:

. Hay nghe mjt cdch tich cc va <& géng ndm bit nhitng diéu adi
phuong néi. Ling nghe 1a didu cin thi€t, nhung khé khin hon la phéi
th&u hidu dude nhiing diéu phia bén kia néi, djc biét khi dam phan dang
(i€n hanh cang thing. Ling nghe 1am cho ban hidu duge nhin thifc clia
ho, cim nhin duge xic cim clia ho va hiéu dugc nhiing diéu ho mudn
néi. Nghe mot cdch tich cuc khong chi 12m ban nghe tot hon ma ddi
phuong ciing s&€ n6i 16t hon. N&u ban vifa chim chd ing nghe vira thinh
thodng xen mdt vai cau hdi: “cb phii ngai dang mudn néi .27, ngudi
d5i thoai v6i ban s& rat hai 1ong viho s& nhn ra ring ho khong mat thii
gi&s v6 ich va khong phéi ho dang néi nhitng diéu nham chin. Ho s& cdm
thiy hai ldong 12 dudc ban ling nghe va hiéu ho. Lam cho d8i phuong
thdy ring ban dang 1ing nghe ho la sy nhudng b it ton kém nhat.
Phuong phdp chudn myc d€ ldng nghe c6 hiéu qué 12 tip trung chi ¥
vao nhiing diéu ddi phuong dang néi, 3& nghi ho ndi ro rang, chinh xic
nhitng ¥ nghi cia ho va yéu cAu nhic 1ai n€u ban con thdy map md, khé
hidu. Khi 1ing nghe ban hiy coi nhiém vu cia ban khong phdi la tim
céch phin tng ma la tim céch hidu ho. Hay c& ging nim bit nhin thdc,
nhu ciu ciing nhit nhitng diéu con bin khoan cha ho.
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Nhidu ngudi cho riing: sdch lugc dam phin 16t 12 khong nén chi ¥ t6i
nhitng § kién clia phia bén kia va khong thira nhin bt c quan diém
nao cia ho. Mot nha dam phdn gidi cin phai 1am ngudgc 13i. Khi ban con
chufa thira nhin nhing di€u ngudi khic néi va cho ho thdy ban hiéu ho,
ho vAn tin 12 ban ching nghe gi ho. Sau d6 néu ban cd gidi thich cho ho
mét quan didm khdc ho vin cho rang ban chia hiéu ho. Ho chi c6 thé
nghi trong ddu “minh dé néi rdi, vdy ma hin vin néi huyén thuyén gi
thé, chic chin vin chua chiu hidu”. Sau d6 vi 14ng nghe ban, ho s& tim
céch tranh ludn theo cdch mdi, hy vong 13 1an nay ban s€ hiéu. Vi viy,
hay tim cdch cho ho thay 1a ban-di hiéu r5. Ban nén néi: “Thua dng, Xin
cho phép i duge hi€u rd hon diéu 6ng vira trinh bay. C6 phai theo Ong
thi...” '

Khi nhéc lai nhiing diéu ban hiéu tiY cdch n6i cia ddi tac, ban hay trinh
bay mdt cdch tich cuc theo quan diém ctia ho va nhéin vao chd manh cia
ho. Ban c6 thé néi: “Ong 14p ludn rat chdc. Cho phép 161 trinh bay nhu
sau ¢6 ding khong. Toi rdt c6 an trgng véi .7 Tuy nhién hi€u khong
¢6 nghia 1a ddng ¥, thod thudn. Ban 6 thé hidu can k&, chinh xdc diéu
phia bén kia dua ra, song hoan toan khéng ddng ¥ vdi ho. Néu 1am cho
ho tin ring ban da nim dugc ding quan diém ciia ho, ban s& d& dang
gidi thich nhilng quan diém ctia ban. Trude tién, ban phii nhin van dé
bing con mit ciia ho. Sau d6, hdy d& cap dén nhitng van A& (5n tai trong
¥ ki€n ctia ho. Néu ban c6 th€ 1am cho 1§ 1& clia ho sdng 3 hon d€ rdi
bsc bd né thi ban di md hét cd hoi thanh cong ciia cude thuong lugng va
jam gidm hé&t mifc khd ning ho nghi ban khong hiéu ho.

. Noi dé ngui ta hidu. N6i vdi d6i thc 1a ¢ mot nghé thuat. Ngwdi ta
hay quén ring cudc dam phén khong phdi 1a cude tranh ludn, va lai cang
khong phai 12 cube xét xit, phén tranh phdi trdi. Ban khong phai thuyét
phuc bén thif 3. Ngutii ma ban phéi thuy&t phuc chinh 12 ngudi dang ban
v6i ban. N&u cudc dam phén duge so sinh véi quéd tiinh xét xi¥ thi né
gi6ng viéc 2 quan tod c8 ging nhit iri v6i nhau vé& vu 4n.-Hay dat ban
vA ddi téc vao vi tri 2 vi chdnh 4n dang ciing nhau fim tiéng néi chung.
Trong diéu kién dy, néu ban trdch méc cai co hay cao giong vdi phia
bén kia thi s& khong thuyé&t phuc dude. Ngudge lai, néu ban thing thin
céng nhéan 12 ho nhin nhin van dé khéc ban va ¢d ging cing ho hudng
vé phia trf6c dé tim ta gidi phdp chung thi s€ ¢6 téc dung L.
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+ N6i ¢6 myc dich. Padi khi van dé ud nén rdc i khong phéi do it,
ma 12 do ¢6 qud nhiéu thong tin. Khi cdc bén titc gidn va hiéu 1dm nhau,
t6t nhat 1a diing ndi hét. Viéc néi toac hét 1a ban di linh hoat thé nio

“nhiéu khi cdn trd chif khong phuc vy muc dich 13 dat dugc thod thuaa.
Néu nhu ban néi v8i ngudi mua ring ban dinh bdn nha minh véi gia
80.000USD sau khi ngudsi d6 tuyén bd s€ trd ban 90.000USD thi ban sé&
khé dat dugc thda thudn hon 12 néu nhy trirde d6 ban gilt im l3ng khong
néi gi vé& gid cd. Trwde khi dura ra mot tuyén b8 quan trong nio dé, ban
c4n bi€t ban mudn néi diéu gi, nhim muc dich gi.

i. Ky thugt tim kiém lgi ich chung:
+ Xdc dinh cdc 1gi ich chung. V€ 1y thuyét, 16 rang 13 nhimg ldi ich
chung gitip tao nén théa thuin. Tao ra mét ¥ tudng ddp dUng lgi ich
chung 13 6t cho ¢4 hai bén.
DBé€ x4c dinh 1gi ich chung cdn chud ¥: th nhit cdc 1¢i ich chung ludn
tiém tang trong moi cudc dam phdn. C6 thé ching khdng rd rang ngay.
Ban hay ty hdi: chiing ta c6 I¢i ich chung trong viéc duy trl mé&i quan hé
vdi nhau khdng? Truéc mit ta c6 nhitng cd hdi ndo cho hop tdc va Igi
ich chung? Ta s& phdi trd gid ndo néu dam phdn tan v3? C6 nhilng
nguyén tdc chung, nhu mot gid cong biing chidng han, ma ¢4 hai bén
chiing ta ciing tdn trong khdng? Thit hai, cdc 1di ich chung 13 nhitng co
hoi, khong phai la nhiing thif tir trén rdi roi xudng. DE tin dung, ban
phéi biét diic nit gi d6 wr cdc igi ich chung. S& ¢6 ich cho ban néu ban
lam 6 1gi ich chung va coi d6'12 myc dich chung trong dam phdn. N6
c4ch khdc, hiy nhin bié€t mdt cdch cy thé 1gi ich chung trong dam phén
va nhin vé twong lai. Thif ba, chd trong nhitng 1di ich chung c6 thé 1am
cho dam phdn tr6i chdy hon va c6 kha nang thanh céng hon.
+ Gin cic lgi ich khdc nhau lai véi nhau, Nhiéu thod thuin séng tao
phén 4dnh quy luit dat thod thuin nhg khéc biét. Nhitng khdc biét trong
1¢i ich va niém tin !am cho mdt mit hing d6i vdi ban 1 mén hdi 16n
song lai ching c6 gid tri gl ddi v6i phia bén kia. Hiy nghe bai thd ru tré
con sau:

Ong Jac khong dn thit md;

Vo dng khong theém thjt nac;

Ca hai ngudi hop suc;

Liém sach sanh dia thitc dn,
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Loai khdc biét t5t nhit 3€ ¢6 thé gdn vdi nhau 12 nhitng khéc biét vé lgi
ich, niém tin, nhifng gi4 tri theo thdi diém khéc nhau, nhitng dy tinh va
kha niing chiu mao hiém khic nhau.

+ Hay héi xem he thich gi?

Mot cich d€ gdn Igi ich véi nhau 1a sdng tao ra mot s& phlfdng an ban
chdp nhan dugc va hdi xem phia bén kia thich phuong 4n n3o. Ban
mudn biét phuong 4n ndo dugc wa thich hon, Khong nhat thiét 12 né ¢6
chdp nhén dugc hay khéng. Sau d6 ban cé thé 14y phuong 4n d6, gia
cdng thém nifa va lai dva ra hai hodc nhiéu hon céc bién thé va hoi xem
ho thich phuong 4n ndo. Bing cdch nay, khéng chi riéng mot ai d6 phai
quyét dinh. Ban c6 thé hoan thién dudc k& hoach cho dén Idc ban thdy
khong thé dat dugc diéu gi chung nifa.

TOM TAT CHUONG V

Trong chuong 5, chiing t6i dd gidi thigu mét s& ky thudt co bin diuge sit
dung trong dam phdn hop dong thuong mai/ ngogi thuong.

Tit cdch dam phdn bdng thu, cdch viét cdc thu thuong mai (héi hang,
chao hang, hoan gid, chdp nhdn, xdc nhén ..) dén cdc k§ thugt cén
litu ¥ trong dam phdn biing con dudng gdp mdt trifc tiép, nhu:

- K§ thudit khai thdc thong tin ciia déi tdc;
- Ky thudt néng cao vi thé trong dam phdn;
- K§ thugt gidm gid tri I Ié ciia d6i tdc;
- K¥ thudt nhén nhupng bj va dua ra nhugng bj;
- Ky thudt gidi quyét nhitng tinh hudng bé tic trong dam phdn;
- Ky thugt ldng nghe;
- K7 thugt £im hiéu, ddnh gid nhin thic cia déi tdc;
- Ky thudt trinh bay, trao dbi théng tin;
- K¥ thugt tim kiém Igi ich chung ...
Vén dung cdc ky thudt néu trén sé gitip ban dam phdn dgt két qud 16t.
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BAI TAP CHUGNG V

1. Hay thyc hanh mdt cudc dam phan bing thu (néu tinh hudng, viét
cdc thw héi hang, chao hang, hoan gid .. nhu da duoc hudng dan
trong bai).

2. Dung kich bén, thuc hanh dam phén hop ddng xudt khiu mot loai
hang chd Iuc ciia Viét Nam (gao, quén 4o, thuy sén, gidy dép, hang
thi céng m¥ nghe ..).

w

Hay phén tich, ddnh gid nhing k¥ thuit dam phén dugc dp dung tai
cong ty ... (noi anh/chi nghién ciu).

4. Hiy gii thich so dd saw:

a. Offer.
b. Counet-offer.
c. Acceptance.

Hiy cho vi du (viét bing ti€ng Anh).
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%9 THUAT NGORI THUONG

CHUGNG VI
HOP PONG MUA BAN
HANG HOA QUOC TE

1. GIOT THIEU KHAI QUAT VE HGP BONG MUA BAN
HANG HOA QUOC TE

1. Khai niém:

a) Hop déng 13 su thda thudn dat duge giifa hai hay nhiéu bén duong sy
nhim muc dich tao ra, thay déi hojc triét tiéu quan hé gilfa cdc bén.

b) Hgp déng kinh & 1a su thda thuin bing vin bdn, tai li€u giao
dich...giita cic bén k¥ ket v& viéc thye hién cong viéc sdn xud, trao déi
hang héa, dich vu, nghién ctu dng dung khoa hoc k¥ thuit va céc thda
thuin khic c6 myc dich kinh doanh véi qui dinh rd rang quyén va nghia
vu cda mi bén d€ xdy dung va thyc hién k€ hoach ciia minh.(Diéu 1,
Phdp lénh hop déng kinh 12).

c) Hgp dong mua bdn hang héa 13 su thda thuln gilia céc chi thé nhim
x4c lp, thuc hién va ch&m dit céc quan hé trao ddi hang hoa.

d) Hop déng mua bdn hang héa quéic t& vé ban chit la sy théa thudn
gifta cdc bén mua bdn § cdc nitde khdc nhaw. Trong d6 qui dinh quyén
va nghia vy gﬁa céc bén, bén ban phai cung cdp hang hoa, chuyén giao
céc chdng ti ¢6 lién quan d€n hang héa va quyén s3 hitu hang hda, bén
mua phi thanh todn tién hang va nhin hang.

Theo diéu 27, Lu@t Thuong mai cia Vigt Nam, mua bdn hang héa qudc
t& dugc thc hién dudi cdc hinh thic xudt khdu, nhip khdu, tam nhip, tdi
" xudt, tam xudt, 1di nh@p va chuyén khdu.

Theo diéu 28, Ludt Thiong mgi,

1. Xudt khdu hang héa l& viéc hang hda dugc dua ra khdi lanh thé Vigt
Nam hodc dua vao cde khu vite ddc bigt ndm trén lanh thé Vigt Nam duge
coi 1a khu vie hdi quan riéng theo quy dinh ciia phdp ludt.

2. Nhdp khdu hang hoa la viéc hang héa dugc dua vao lanh thé Viét
Nam tix nude ngodi hode tit khu vic ddc biét ndm trén ldanh tho Viét Nam
dugc coi 1a khu vic hdi quan riéng theo quy dinh cia phdp ludt.
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Pidu 29. Tam nhdp, tdi xudt, tgm xudl, tdi nhgp hang héa

1. Tam nhdp, tdi xudt hang héa la vigc hang héa duge dua tit nude ngoai
hodc tit cde khu vic ddc bi¢t nam trén ldnh thé Viét Nam dugce coi la khu
vite hdi quan riéng theo quy djnh ciia phdp ludt vao Viét Nam, c6 lam thi
tuc nhdp khdu vao Viét Nam va lam thi tuc xudt khdu chinh hang héa dé
ra khéi Viégt Nam. )

2. Tam xudt, tdi nhip hang hoa la viéc hang héa dugc dua ra nuoc ngoai
hodc dua vao cdc khu vige ddc biét ndm trén lanh thé Viét Nam dugc cot
Ia khu vitc hdi quan riéng theo quy dinh ciia phdp ludt vao Viét Nam, co
lom thit tuc xudt khdu ra khdi Viét Nam va lam thi tuc nhdp khdu chinh
hang héa do vao Viét Nam.

Diéu 30. Chuyén khiu hang héa

1. Chuyén khdu hang héa la viéc mua hang tit mgt nudc, viing ldnh thd dé
bdn sang mdt nudc, ving lanh thé ngoai linh thd Viét Nam ma khong lam
thii tuc nhdp khdu vao Vi¢t Nam va khong lam thi tuc xudt khdu ra khéi
Viét Nam.

2. Chuyén khdu hang héa dugc thyc hign theo cdc hinh thitc sau ddy:

a) Hang héa dugc van chuyén thdng tit nudc xudt khdu dén nuoc nhdp
kh&u khéng qua ctta khdu Viét Nam;

b) Hang héa dugc vin chuyén tit nidc xudt khdu dén nudc nhdp khiu c6
qua cita khdu Viét Nam nhung khong lam thit tuc nhdp khdu vao Viét
Nam va khdng lam thii tuc xudt khdu ra khoi Viét Nam;

c) Hang héa dugc van chuyén tit nudc xudt khdu dén nudc nhip khéu cé
qua cita khdu Vigt Nam va dua vao kho nghoai quan, khu vdc trung
chuyén hang héa ai cdc cdng Vigt Nam, khong lam thii tuc nhdp khdu
vao Viét Nam va khong lam thil tyc xudt khdu ra khéi Viét Nam.

So vdi nhiing hop ddng mua bdn trong nue, hop dbng mua bén hang
héa qudc t€ ¢6 3 dac diém:

e Dic diém 1: (Dic diém quan trong nhit) Chi thé cia hgp
ddng — ngudi mua, ngudi ban — c6 cd s& kinh doanh ding k¥ tai hai
qudc gia khéc nhau. & day cén luu ¥ ring qudc tich khdng phai 12 yéu 8
d& phan biét, di ngudi mua va ngudi bin cd qudc tich khac nhau nhung
néu viéc mua ban duge thuc hign trén lanh thd clia cing mdt quic gia
thi hop ddng mua bén cing khong mang tinh chdt quéc t€.

o Dic diém 2: Dang ti€n thanh todn 6 thé 13 ngoai t& clia mt
trong hai hodic ¢4 bai bén.
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¢ Dic di€ém 3: Hang hoa — ddi tugng mua bén ciia hgp ddng
chuyén ra khéi dit nwéc ngudi ban trong qua trinh thirc hién hop dong.
e) Van bdn hop dong 12 vin ban c6 gid tri phap 1y bt bude cdc bén phdi
¢6 trich nhiém thuc hién cdc diéu khoén ma cdc bén di théa thudn va
ky két trong hgp dong.
Nhitng vin ban nay phdi dugc hinh thanh trén cd sd théa thudn mdt cich
binh ding va tu nguyén giita cdc bén.
g) Chii thé hgp dong:

Hop dbng c6 thé ky giifa:

¢ Phip nhin vdi phap nhan.

e Phdp nhin vdi cd nhan c6 ding ky kinh doanh theo qui dinh cla
phép luat.

Trong dé:

e Phdp nhan phai 12 mot t8 chifc c6 ddy di cdc diéu kién sau: 12
mét t8 chic duge thanh 18p mét cdch hgp phdp, c6 tai sén riéng
va chiu trdch nhiém mét cdch doc 1dp bliing céc tai sdn d6. C6
quyén quyét dinh cia minh, ¢6 quyén ty minh tham gia céc quan
hé phédp luat.

e C4 nhan: phii c6 ning luc phdp 1y, ning lyc hanh vi. Vi vdy, moi
c4 nhin déu cé kha ning ky két hop dong, ngoai trir ngudi vi
thanh nién, k& say rucu, ngudi bénh tim thdn va ngudi mat
quyén cong dan.

2. Phén loai hgp ddng mua bsn hang héa quéc t&:
a) Xét vé thisi gian thyc hign hgp dong cé hai logi:
% Hgp ddng ngén han {(mdt 1an).

< Hop ddng dai han (nhiéu ldn).
Hgp déng ngin han thudng dugc ky ket trong mét thdi gian tudng d6i
ngin, va sau khi hai bén di hodn thanh nghia vu cia minh thi quan hé
phdp 1y git¥a hai bén vé hgp ddng d6 ciing két thic.
Hgp ddng dai han c6 thdi gian thyc hién lau dai va trong thdi gian d6
viée glao hang dudgc tién hanh 1am nhiéu lan.
b) Xét vé ni dung quan h¢ kinh doanh trong hop dong mua bdn hang
héa qubc té ¢é cdc logi hop déng xudt khdu, nhép khdu, tam nhép, tdi
xudl, tam xudt, téi nhip va chuyén khdu.
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Hgp ddng xuét khifu: 12 hgp dong bén hang cho nude ngoai nhim thyc
hién viéc chuyén giao hang héa d6 ra nudc ngoai, déng thdi di chuyén
quyén & hitu hang héa d6 sang tay ngudi mua.
Hep ddng nhgp khiu: 1a hgp ddng mua hang cia nudc ngodi rdi dé dua
hang d6 vao nude minh nhim phuc vu cho san xuat, ché bién, tiéu ddng
trong nudc. ' "
Hgp dng tam nhép, tai xuit: 13 hop ddng xuit khiu nhitng hang héa
ma trude kia da nhap tif nuéc ngodi, khong qua téi ché bi€n hay sdn xudt
gl & trong nudc minh.
Hgp ddng tam xuit, tdi nhip: 12 hop ddng mua nhitng hang héa~do
nude minh san xuit ma trudc kia dd ban ra nudc ngodi, chua qua ché
bign gi § nudc ngodi. Viée tdi nhap khZu khong c6 ¥ nghia 16n trong
ngoai thuang clia cde nude.
Hep déng chuyén khdu: 12 hgp ddng mua hang tf mot nude d€ bén
sang mot nudc khéc ma khong 1am thit tyc nhdp khiu vio va thil tyc
xuit khdu ra khdi nudc chuyén khdu,
¢) Xét vé hinh thitc hop dong, cé cdc logi sau:

< Hinh thifc van ban.

% Hinh thifc miéng.

< Hinh thnfc mic nhién.
Cong udc Vién 1980 cho phép cdc nudc thanh vién st dung tat ca céc
hinh thifc trén.
So vdi cdc hinh thifc khdc thi hgp ddng dudi dang van ban c6 nhiéu wu
di&m hon ca: an toan hon, toan dién hon, 18 rang hon, d& kiém tra hon...
Nén cdc nude XHCN qui dinh: Hop ddng phai dudc ky k&t dudi céc hinh
thitc vin ban. G nudc ta hinh thiic vin bin cdia hgp ddng 12 bit budc d6i
véi tit ci cdc don vi xuét nhdp khiu cda ta trong quan hé véi nudc
ngoai.
Piéu 24. Hinh thitc hgp dong mua bdn hang héa
1. Hop déng mua bdn hang hda dugc th hign bang 10i ndi, béng vdn bdn
hodc duge xdc I@p bdng hanh vi cu thé.
2 Déi vdi cdc loai hop ddng mua bdn hang héa ma phdp ludt quy dinh
phdi dugc 1dp thanh van bdn thi phdi tudn theo cdc quy dinh do.
Pidu 27. Mua bén hang héa quéc &
2. Mua bdn hang héa qudc 1€ phdi dugc thuc hign trén co s& hgp dong
bang vain bdn hodc bdng hinh thitc khdc c6 gid tri phdp ly twong duong.
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Theo diéu 3. muc 15, Luft Thitong mai Vigt Nam, thi cdc hink thic cd
gid tri tuong duong van bdn bao gdm dién. bdo, telex, fax, thong diép diz
liéu va cdc hinh thic khdc theo quy dinh ciia phdp ludt.
Hop dng dudi hinh thic van ban c6 thé duge thanh 1ap bling nhiéu céch
nh: '
- Hop ddng gbm mot vin ban, trong 46 ghi rd ndi dung mua — bén, moi
diéu kién giao dich da thda thudn va c6 chit k¥ hai bén.
- Hop ddng gdm nhiéu vin bin nhu nhifng dién béo, thw wf giao dich
Vidu:
Hop ddng gom 2 van bdn:

»  Pon chao hang ¢6 dinh cla ngudi ban.

» Chdp nhan cla ngudi mua.

Hoic:

=  Pon d3t hang cla ngudi mua.

= Ch#p nhin clia ngudi ban.
Hop déng gém 3 van ban:

« Pon chio hang ty do clia ngudi bén.

s Thy (dién) cita ngudi mua th& hién sy déng ¥ clia minh.

» Chép nhén ciia ngudi ban.

Hoic: "

«  Hoi gid ngudi mua.

= Chao hang c8 dinh ciia ngudi ban.

= Chép nhin cda ngudi mua..v.v..

3. K&t cfu ciia hgp ddng mdt viin ban:

a) Két cdu chung ciia mjt van bén hop dong kinh (€.
& Phin mé déu:

» Qudc hidu. )

$ Tén hop ddng, s& va k¥ hiéu hdp dbng.

» “Thoi gian, dia diém ky ket hop adng.

» Nhitng ciin cif xdc 1ap hgp ddng.
& Nhilng thong tin vé chi thé hop dong:

» Tén.

» Diachi.

$ Chc s§ may Fax, Telex, Phone, E mail ...
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. » Ngudi dai dién ky két
% Phin nQi dung cta viin bin hop déng kinh t€&:
Thudng gdm 3 cym diéu khodn:

» Nhiing diéu khodn chi yé&u: 1a nhiing diéu khodn cidn ban,
nhit thi€t phai cé trong hdp dbng, cdc di€u khoan nay déng
vai trd quyét dinh dén sy tn tai clia hgp dong.

» Nhifng didu khodn thudng 1& (hay con goi 12 diéu khodn
dwong nhién): 12 nhilng diéu khoan ma ndi dung cia ching
da duge quy dinh trong cdc vin bdn phdp luat. Nhitng diéu
khodn nay c6 thé dua vao hgp ddng ma cling c6 thé€ khong
cn dira vao hgp déng.

> ‘Nhitng didu khoan ty nghi: 12 nhing diéu khodn do cdc bén
ty thda thudn véi nhau khi phédp lut cho phép.

& Phin k¢ k&t hop dong:

b) Két c@u ciia mot hgp dong ngogi thuong.

CONTRACT No...
Date...
Between: Name:...
Address:...
Tel.... Fax:... E mail:...
Represented by Mr ...

Hereinafter called as the SELLER

And: Name..
Address:...
Tel.... Fax:... E mail:...
Represented by Mr ...

Hereinafter called as the BUYER

The SELLER has agreed to sell and the BUYER has agreed to buy the
commodity under the terms and conditions provided in this contract as
follows::

Art. 1. Commodity:

Art. 2. Quality:
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Art. 3. Quantity:

Art. 4. Price:

Art. 5. Shipment:

Art. 6. Payment:

Art. 7. Packing and marking:
Art. 8. Warranty:

Art. 9. Penalty:

Art. 10. Insurance:

Art. 11. Force majeure:

Art. 12. Claim:

Art. 13. Arbitration:

Art. 14. Other terms and conditions:

For the BUYER For the SELLER

N6i dung cd ban cda hgp. déng 1 nhilng diéu khodn va diéu kién mua
ban ma céc bén da thda thuin. P& thuong thdo hdp déng duge tot, cin
ndm vitng cic diéu kién thuong mai, chi mét sy md hé hoic thiéu chinh
xdc nao d6 trong viéc van dung diéu kién thuong mai la c6 thé ¢6 hai
ddi véi cdc bén k¥ két hop dong, din dén nhilg vu tranh chdp, kién
tung lam ting thém chi phi trong kinh doanh. Phin ti€p theo xin gidi
thiéu ndi dung c4c diéu khodn va didu kién cia hop dbng ngoai thuong.

1. NOI DUNG CAC pIfU KIEN VA DIEU KHOAN
iJA MOT HGP PONG MUA BAN HANG HOA QuUOC
TE.

1. Tén hang (Commodity).
Didu khodn nay phai xdc dinh dudc t&n goi cla hang héa cin mua bén
mot cdch chinh xdc va ngin gon, khong dé& nhdm 1&n tr th no sang thit
kia. D€ lam dugc viéc nay ngudi ta thudng dungcac bién phdp sau:
& Ghi tén hang bao gdm tén thong thudng, tén thudng mai, t&n
khoa hoc. Ap dung cho c4c loai héa chit, gidng cay...
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¢ Ghi tén hang k&m theo tén dia phong sdn xudt ra né, néu noi d6
inh hudng dén chit lugng sin phim, vi du: S4m Korea, gao
Vietnam... :

& Ghi tén hang kém véi qui céch clia hang 6, vi dy: gao hat dai

(6mm), thép xay dung @10, chiéu dai 10m (min).

Ghi tén hang kém vdi tén nha sin xuit ra nd. Hinh thifc nay 4p

dung d6i v6i nhiing sin phZm clia nhiing hang ¢4 vy tin.

« Ghi tén hang kém vdi cong dung cia hang. Theo cdch nay ngudi
ta ghi thém cdng dyng chi y&u ciia sén phdm, theo tip quin néu
hop ddng ghi kém theo cong dung thi ngudi bdn phdi giao hang
d4p g dugc cong dung d6 mic di gia cao.

LA
-

. Vidu:
Hgp déng xufit khiu gao:
Commodity: Vietnamese white rice long grain, crop 2005, 10%
broken. ,
Dich: Gao tring Viét Nam hat dai, mba vu 2005, 10% tam.
Hodc:
Hgp aéng nhap khdu phén bén:
Commodity: UREA, Fertilizer, Nitrogen 46% min, origin Indonesia.
Dich: phin bén UREA, N 46% min, xuft xd Indonesia.

2. Chét lugng (Quality). ,

“Chét lugng” 12 diéu khodn néi 1én mat “Chit” cla hing héa mua bén,
qui dinh tinh ning, qui céch, kich thudc, tic dung, cong suft, hidu sudt...
clia hang héa dd. _

X4c dinh cu th€ phdm chét ciia sén phim, 12 co s8 dé x4c dinh gid cd.
Do véy: x4c dinh diéu kién phim chit t6t, din dén xdc dinh gid cd 16t
diing v mua dutge hang hda ding yéu chu cda minh.

C6 nhiéu phudng phép dé x4c dinh phdm chét hang héa, dudi day la
mdt s§ phuong phap chi yéu: S

a) Xdc dinh phdm chdt dya vao mdu hang:

1:a phuong phép dénh gid phim chat cla 16 hang dya vao phim chil cla
mdt s& it hang héa 14y ra 1am dai dién cho 15 hang d6. C6 nghia 1a
phuong phdp chon mau.
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Phuong phdp nay cé nhude diém 13 tinh chinh xdc khong cao. Nén chi
4p dung cho hang h6a chya c6 tiéu chufn hodc khé xdc dinh tiéu chudn.
Cich thic tién hanh: ngudi bén giao miu cho ngudi mua dé kiém tra,
néu ngudi mua ddng y thi ngudi ban ldp ba miu: mot miu giao cho
ngudi mua, mdt cho trung gian, mdt ngudi bin gif d€ déi chiéu, gidi
quyét tranh chip (n&u c6) sau ndy.. _
Ciing ¢6 th€ méu do ngudi mua dua cho ngudi bdn, trén co s& d6 ngudi
bén sin xuat mét miu d6i va ky két hgp ddng s& dua trén miu doi vi ¢6
khd ning miu ddi khdc xa v6i mau do ngudi mua dua.
Yéu cau: :

» Maiu dudc it ra tir chinh 16 hang.

» MAu phdi c6 phim chit trung binh,
Liuu y:

» MaAu c6 tinh tién khéng? Thong thudng khong tinh, chi tinh
trong trudng hop gid tri miu qué cao holc s& lugng mau qud
16n.

» Lam cho hgp ddng va miu gin véi nhau.

Trén miu ghi: Miu thudc hgp ddng s6... va ngugc lai trén hop ddng ghi
" theo miu s6... d3 dude giao bén mua hodc do ngudi bdn gl ngdy... Miu
Ia mot phu kién khong tach rdi ciia hgp dong.

Trén hop ddng ngudi ta qui dinh:

» Tuong i¥ng vdi miu hang (correspond to sample).

» Tudng tr nht mau (according to sample).

Thosi gian giif mau: mau dugc git k& tf khi dam phdn dé ky hap ddng
cho d&n khi h&t han khigu nai v& phdm chat thi c6 thé hiy miu (néu
khéng 6 tranh chdp). Con néu ¢6 tranh chdp, thi chi hily khi tranh chdp
dugc gidi quyét xong.

b) Xdc dinh phém chét dya vio tiéu chudn: _
D6i vdi nhing sin phdm da c6 nhifng tiéu ehudn thi dyfa vio tiéu chudn
48 x4c dinh phém chat cda sin phim.

Luu ¥:

» Tridc khi dua vao hop déng cin hiéu 13 v& n6i dung cta tiéu
chudn (tiéu chudn c6 thé do nh2 nwéc, nganh hodc cd quan
sdn xu#t ban hanh nén phdi ghi rd ngudi, noi, nim ban hanh
tiu chuén).
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» C6 thd sita 81 mdt s chi tiéu trong tiéu chudn néu thiy cin

thiét.
> D3 theo tiéu chudn nao thi cin ghi rd, khong nén ghi map
md.

Vi du: Tiéu chudn ci phé Viét Nam

TCVN 4193: 2001 . :
¢) Phuong phdp xdc dinh phdm chét dya vao nhdn hi¢u hang hoa
(Trade - mark):
Nhin hiéu 12 nhilmg k¥ hiéu, hinh v¢, chir...d€ phan biét hang héa cla
¢d s san xudt nay vdi cd s& sdn xudt khdc.
Luu y:
» Nhin hiéu da ding ky chwa? (chi mua nhitng logi sin pham
43 dugc ding ky thi san phdm d6 mdi ddm bdo vé phidm
chit).
> Pugc dang k¥ & thi trudng nac? Hang sdn xudt ¢6 dang kY tai
thi trudng mua sdn phim chira?
» Cin ghi nam sin xuét, dot sin xuit clia sén phim, vi nhilng
sin phdm dugc ban & nhitng thdi di€m khdc nhau, c6 thé ¢6
chét luong khdc nhau nén gié ca cling khéac nhau.
> CAn chi § dé€n nhing nhéan hi¢u twong .
d) Xdc dinh phdm chét dia vo tai ligu ky thudt:
Bing thuy&t minh, hudng dan van hanh, idp rdp, catalog...
Phai bi€n cdc tai lidu k§ thuit thinh mét phy kién cia hgp ddng tifc 1a
gin né véi hgp ddng.
¢) Xdc dinh phdm chdt diya vao ham higng ciia mit chdt nao dé trong
sdn phdm: |
Chia 1am hai loai ham ludng cla chat lugng hang héa:

» Ham lugng chit c6 ich: qui dinh ham lugng (%) min.

» Ham lugng chat khong c6 ich: qui dinh ham Iwgng (%) max.
f) Xdc dinh phdm chét dya vao trong ligng riéng cia hang héa
(Natural weight): .
C6 nghia 12 dua vao vige xac dinh trong lugng ty nhién cua moét ddn vi
thé tich hang héa dé dénh gid phdm chdt clia hang hoa d6: chi tiéu nay
phin dnh dd chic cla hang héa.
g) Duta vao xem hang trude: (con goi la 4G xem va dong ¥ — Inspected
and approved).
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Néu 4p dung phuong phép nay thi hgp ddng da dugc ky nhng phdi c6
ngudi mua hang xem hang hoéa va ddng ¥, lic d6 hop ddng mdi c6 higu
lyc. N&u ngudi mua khong dén xem trong thdi gian qui dinh thi qué thdi
gian d6 coi nhu ddng §.

h) Xéc dinh dya vdo hi¢n trang ciia hang héa: _
Phudng phép nay ra ddi 8 Y, sau lan din qua Anh, Phdp, n6 ¢6 t€n goi
I As is sale hoic arrive sale — ¢6 sao bdn vdy. Trong phuong phip nay
ngudi ban chi giao sdn phdm chit khong chiu trach nhiém vé phim chat
ciia sin phdm. Pac diém cia phuong phdp nay la gid ban khdng cao.

i) Xdc dinh phdm chdt dya vao sy mé 1d: |

N&u 14t ca cac dic di€ém vé hinh dang, mau sic, kich ¢d, cong dung...
ciia s4n phdm. Phuong phdp nay dp dung dudc cho moi sén phdm c6 khd
ning md ta dudc.

Nhung hiéu qui cla phuong phdp nay phu thude nhiéu vio khd ning
clia ngudi md td thudng duge sit dung két hgp v6i cdc phuong phdp
khéc. : "

k) Dita vao chi tiéu dgi khdi quen ding:

Ap dung khi mua ban ndng san, nguyén liéu ma phim chat cia ching
xhé fiu chuin héa, trén thi trudng thé gidi thudng ddng mdt O tiéu
chudn phéng chitmg nhu: FAQ, GMQ. '

e  FAQ - fair average quality — phim chat trung binh khd. Theo
tiéu chudn nay, ngudi bdn hang tf mot cing nhét dinh phai giao hang
theo ph#m chét khéng thdp hon phim chat binh quan ciia loai hang dé
vin thudng dugc gifi tiY cng &y trong mot thdi gian nhat dinh (nim, qui,
vu...).

¢ GMQ - good merchantable quality - phfm chat tiéu thu tot.
Theo tiéu chudn nay, ngudi bén phdi giao hang ¢ phdm chat binh
thudng dugc mua ban trén thi trudng ma khéch binh thudng sau khi xem
xét ddy dd c6 thé chip nhin duge.

Trong thyc t&, ngudi'ta c6 thé két hgp dugc céc phudng phdp trén véi
nhau d& c6 hiéu qud cao. '

Vi du: V& didu khoan chit ludng (quality) hoic qui céch (specification).

- Hop ddng XK gao:
Specification: , Broken 10% Max
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Moisture 14% Max
Chalky Grain 7% Max
Damaged Grain 0,5% Max
Yellow Grain 1% Max
Foreign Matter 0,2% Max

Dijch: Qui céch: Tam 10% Max
Db Am 14% Max
Hat bac bung 7% Max
Hat hu 0,5% Max
Hat vang 1% Max
Tap chat 0,2% Max

- Hoic qui dinh ctia mét hgp ddng khdc:
Quality: Vietnamese white Rice Long grain, 5 pct broken F.A.Q (fair
average quality) of reason 2003/2004 crop as to grain procurable at the
time of shipment and shall conform to the specification laid down in the
schedule attached hereto (Schedule A) and shall be in sound condition.
Hop ddng nhip khau phan bén:
Specification Nitrogen 46% Min
Moiture 0,5% Max
Biuret 1,0% Max
Color white
- Vi du: B ban gh€ gd xudt khiu:
Commodity, discription of goods: Love set wooden furniture
- 01 table (1.150 x 610 x 840) mm '
- 01 lounge amrchair (1.040 x 600 x 450) mm and cushion
- 02 Love amrchair (590 x 610 x 840) mm and cushion.

3. S6 lugng (Quantity):

Nhim n6i 1én mat “lugng” ctia hang héa dugc giao dich, diéu khodn nay
bao gm cac’ Van dé vé& don vi tinh s6 lugng (hodc trong lugng) cla hang
héa, phu’dng phap qui dinh s& lugng va phuong phdp xdc dinh trong
lugng.

" a) Don vj tinh s6 ligng:

166



KT THUAT NOCORI THUONG

& day cén lvu ¥ vé hé thdng do luding, V1 bén canh hé mét, nhiéu nudc
con sit dung nhitng hé thdng do lwdng khdc. Vi du: hé théng do ludng
cia Anh, ciia M§... do d6 d& trdnh hi€u 1m nén thdng nhat ding hé mét
ho#ic qui dinh lugng trdng dwong clia chiing tinh bing hé mét.

Mot s6 don vi do luing thong dung:

1 MT = 1 mectric Ton = 1.000 kg.
1 tAn = 2204.6 pound (Lb)

1 pound (Lb) = {0,454 kg

1 gallon (ddu m3) Anh  =4,546lit

1 gallon (ddu md) M§ =13,785 lit

1 thing (barrel) ddumé = 159 lit
1 thing (Bushel) ngil cd¢ = 36 lit

1 ounce =1 lang ) = 28,35 gram
1 troy ounce = 31,1 gram

1 Inch = 2,54 cm 1m = 39,37 inch

1 foot = 12 inchs =0,3048 m im = 3,281 ft

1 mile = 1.609 km

1 yard=0,9144 m 1m = 1.0936 yard

b) Phuong phdp qui dinh s6 litgng:
Trong c4c hgp dong ngoai thuong, ngudi ta sit dung hai phuong phdp qui
dinh s& lugng hang héa.

4+

& Phugng phdp qui dinh dift khodt s6 luong,
Vi du: 100 xe hoi, 1.000 xe gdn mdy.

Thuding ding trong budn bin hang cong nghiép, hang bach hoa,
nhing loai hang ¢6 thé dém dugc nguyén con, nguyén cdi,
nguyén chi€c hodc déng trong container.
¢ Phudng phap qui dinh phdng chiing.
Vi du: khodng 10.000 MT gao, xap xi 5.000 MT ca phé.
Phuong phdp nay duge dieng khi mua hang héa cé khoi ltgng lon nhu:
phén bén, quing, ngii cic...

Céc tit sit dung: Xhodng (about)
X4p xi (approximately)
Trén dudi (more or less)
Tir...dén... (from...to...)
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Vi du: 1.000 MT more or less 5%.
Hoic: from 950 MT to 1.050 MT /about 1.000 MT...
c) Phuong phdp qui dinh trong ligng:

< Trong luong c3 bi (Gross weight): trong lugng clia ban thin hang
héa cdng trong lugng moi thi bao bi.

Gross weight = Net weight + tare.

& Trong lwong tinh (Net weight) chi tinh trong lugng clia ban than
hang hoéa.

¢ Trong ludng thuong mai (Commercial weight) 12 trong lugng cla
hing héa c6 dd m tiéu chudn.

Qui déi trong lugng thuc t€ cla hang héa sang wong lugng thuong mai
nhd ¢Ong thic:
G, =Gt 100+ Wt
100+ Wit
Trong d6:
G.: trong lugng thuong mai ciia hang héa.
Gtt: trong lugng thue t€ cia hang héa.
Wic: d6 £m tiéu chudn ciia hang héa (tinh bling %)
Wit: 46 4m thyc & ciia hang héa (tinh bing %)

% Trong luong 1y thuyét (theorical weight), xdc dinh trong lugng
khong phai bing phuong phdp cén dong, ma biing cdch tinh todn
nhd cong thiic: -

P=3VmS,

i=l

‘Trong d6:

P: trong lugng ly thuyét cda hang hda.

V;: thé tich clia 1 don vi hang héa i.

m;: trong lugng riéng cia hang héa 1.

S;: 58 lugng hang héa i.

n: s& loai hang héa trong 16 hang.
Phuong phép nay thich hgp cho nhiing hang héa c6 quy cdch va kicl
thuéc ¢6 dinh.
Vi du: Quantity: 10.000 MT plus or minus 10% at Seller’s option.

Hay: 10.000 MT more are less 5% at Buyer’s option.
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4. Giao hang (Shipment/Delivery):
N6i dung cd ban cia didu khodn giao hing 12 sy xdc dinh thoi han, dia
diém giao hang, phuong thic giao hang va thong bdo giao hang.
a) Thoi gian giao hang:
La thdi han ma ngudi ban phdi hoan thanh nghia vu giao hang.
Trong budn ban qudc t&, ¢6 3 kiéu qui dinh thdi han giao hang:
& Thdi han giao hang c¢6 dinh ky: -
X4c dinh thdi han giao hang.

e« Hoic vio mdt ngay cd dinh: vidy:31 - 12~ 2005.

¢ Hoic mdt ngay dugc coi 12 ngay cudi cing cia thdi han giao
hang: khéng chdm qud ngay 31 — 12 - 2005.

« Hoic bing mét khodng thdi gian: quy 3 nim 2005.

e Hoic bing mot khodng thdi gian nh4t dinh tay theo sy lya
chon ciia ngudi mua. Vi dy: thang 1 ky hgp déng, thdi gian
giao hang qui dinh tif thing 2 dén thing 7 thy ngudi mua
chon (Delivery Feb/July at Buyer’s option).

& Thoihan giao hang khong dinh ky:
Dy la cach qui dinh chung chung, it dugc dung. Theo cdch nay c6 thé
thda thuin nhu sau:

e Giao hang cho chuyén tu ddu tién (Shipment by first

" available steamer).

e Giao hang khi nao c6 khoang tau (Subject to shipping space
available).

e Giao hang khi L/C dugc md (Subject to the opening of L/C).

e Giao hing khi no xin dugc gidy phép xuit khdu (Subject to
export licence).

& Thoihan giao hang ngay:

¢ Giao nhanh (prompt).

¢  Giao ngay lap ufc (immediately).

o Giaocang sém cang to1 (as soon as possible).

3 mdi noi gidi thich cdc diéu kién trén mdt cdch khdc nhau. Vi véy,
UCP 500 khuyén céo cdc bén khong nén dung cdch qui dinh nay.

b) Dia diém giao hang:

Céc phitong phdp qui dinh dia diém giao hang trong budn ban quéc t&:

e Qui dinh 15 cdng (ga) giao hang, cang (ga) dén va céng (ga)
théng qua.
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e Qui dinh mot cing (g2) va nhiéu cang (ga).
e PG&i voi hang bich héa thudng quy dinh nhidu dia diém g
hing hozc nhi€u dia diém hang d&n.
Vi dy: Cdng di: Hii Phong/ Pa Ning/ Tp. H Chi Minh.
Cdng dén: London/ Liverpool.
« Qui dinh cdng (g2) khing dinh va cing (ga) va chon:
Trong thudt ngft vé &idu kién co s8 giao hang, céc bén giao dich lya
chon thém céng thif hai hodc cang thi¥ ba.
Vi du: FOB Ham-Bua/ Rot-xtec-dam.
CIF London/ R&t-xtec-dam/ Hiam-bua.
Cic bén qui dinh nhitng cing bién chi yéu ciia mot khu vyc nao do
dugc coi 1a cAng lya chon 46i voi mot trong hai bén.
Vi du: CIF céc cang chi y&u Chau Au (CIF European main ports) dén
khi giao hing, bén ban ¢6 thé chi dinh bat cit mdt cdng nao dé trong s0
cing chii yéu cia Chau Au lam cdng hang dén. '
¢) Phuong thitc giao hang:
Qui dinh vigc giao nhédn dudc tién hanh & mot ndi nao d6 1a giao nhén
53 bd hojc 1a giao nhin cudi cling.
e Giao nhin sd bd — budc d4u xem xét hang héa xdc dinh sif
phit hgp vé s0 ludng, chit lugng hang so voi hdp dbng.
Thudng duge tién hanh & ngay dia diém san xuat hang hoa
hojc noi giti hang. Trong giao nhin so bd, néu c6 diéu gi thi
ngudi mua yéu cu khic phuc ngay.
o Giao nhin cudi cing — xdc nhén viéc ngudi bdn hang hoan
thanh nghia vu giao hang.
Qui dinh viéc giao nhén vé s8 lugng va chat Iugng.
o Giao nhan vé s& lugng — x4c dinh s8 lugng thyc 1€ hang héa
dugc giao biing cdc phuong phép cén, do, dong, dém.
o Giao nhan vé chit lugng la viéc kiém tra hang héa vé tinh
ning, cdng dung, hiéu sudt, kich thudc, hinh ddng...
« Tién hanh bing phuong phap cam guan hodc phuong phdp

phén tich.
o C6 thé ti€n haoh kiém tra trén toin bd hang héa holic chi
kiém tra dién hinh.
d) Thong bdo giao hang:

170



k¥ THUAT NGORI THUONG

Toy diéu kién cd s8 giao hang di qui dinh, nhung trong hgp ddng ngudi
ta vin qui dinh rd thém vé 1dn théng bdo giao hang va nhiing ndi dung
cin dudc théng bdo.

Thong thudng truéc khi giao hang, ngudi bdn thong bdo:
hing sin sang d€ giao hodc ngdy dem hang dén d€ giao.
Negudi mua thong bdo cho ngudi ban nhitng diéu cin thigt d&
glti hang hodc vé chi tiét cda tau d€n nhén hang.

Sau khi giao hang: ngudi bdn phdi théng bio tinh hinh hang
da giao, két qua giao hang.

Noi dung thong bado do ml._]C dich cia chiing quyé€t dinh.
e) Mot s& qui dinh khdc vé vigc giao hang:

P6i v6i hang héa c6 khéi lugng 16n, c6 thé qui dinh cho
phep:

Giao titng phin — partial shipment allowed.
Giao mét lan - total shlpment

Né&u doc dudng cin thay ddi phu’dng tién van chuyén, c6 thé
qui dinh: cho phép chuy#n tdi — transhipment allowed.

Né&u hang héa ¢6 thé d&n trudce gidy (3, thi qui dinh “vén don
dé&n chim duge chap nhan” — Stale bill of lading acceptable.

Vi du 1: Hgp dong XK gao:

Shipment:

Port of loadmg: Hochiminh City main port.

Time of shipment: July/ August 2005 (earliest loading on
July 1, 2005). Buyer to give seller minimum 5 days
preadvice of vessel arrival at load port.

- Loading condition: Seller guarantee to load at the rate of

minimum 1.000 MT per weather working day (1.000 MT/4
gangs/ 4 derrick/ day) of 24 consecutive hours Saturday,
Sunday and offical holidays excluded unless used then time
to count.

Demurrage/despatch: USD 3.000/USD 1.500 per day.
Loading term: when NOR (notice of readiness) tendered
before noon, laytime shall be commenced from 13:00 hour
on the same date. When NOR tendered afternoon, Jaytime
shall be commenced from 8:00 hour on next date.

Vi du 2: Hop ddng NK phan bén:

171



Chuong VI - Hgp d8ng xust chdp khdu hang héa

Shipment/Delivery:

o Time of shipment: not later than NOV. 15, 2005.

e Port of loading: Indonesia main port.

o Destination: Saigon port.

e Notice of shipment: within 2 days after the sailing Date of
Carrying vessel to S.R. Vietnam, the Seller shall notify by
cable to the Buyer the following informations: L/C number,
Amount, Name and Nationality of the vessel, B/L. Number/
date, port of loading, date of shipment, expected date of
Arrival at discharging port. |

o Discharging terms: when NOR tendered before noon,
laytime shall be commenced from 13:00 on the same date.
When NOR tendered afternoon, laytime shall be commenced
from 8:00 on next date.

¢ Discharging term: 1.000 MT/day WWDSHEX EIU.

o Dem/des: USD 4.000/half.

5. Gia ca (Price).
Trong diéu kién n2y cin x4c dinh: don vi tién 1& cia gid cd, mifc gid,
phuong phdp qui dinh gid cd, gidm gid, diéu kién co s& giao hang tuong
ing.
a) Pong tién tinh gid:
Gid ci clia mdt hang héa la bi&u hién biing tién cia gid tri hang héa dé.
Nén khi ghi gid bao gid ngudi ta cling phdi xdc dinh tién t& dé€ biéu thi
gid d6. Dong tién ghi gid c6 th& 1a ddng tién cda nudc ngudi ban hodc
nude ngudi mua, ciing c6 thé cia nude thif ba,
b) Xdc dinh mic gid:
Gi4 c4 trong c4c hogp déng ngoai thuong Ja gid qudc té.
c) Phuong phdp dinh gid:
Thudng ding cdc phudng phéap sau:
¢ Gis of dinh: (fixed price) gi4 dugc Khing dinh lic ky k€t hop
d8ng va khong thay ddi trong sudt qué trinh thuc hién hgp ddng.
& Gi4 qui dinh sau: dugc xdc dinh sau khi ky hdp d8ng hoidc bang
cdch dim phén, thda thudn trong mt thdi gian nao d6, hofc
bling cdch dya vao gid th€ gidi § mot ngay nao d6 trude khi giao
hang.
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& Gi4 c6 th& xét lai: (rivesable price), gid da dudc Xdc dinh trong
hic ky hop déng, nhung c6 thé dudge xem xét lai n€u sau nay, vao
lic giao hang, gid thi trudng ctia hang héa d6 c6 syt bi€n dong t6i
mic nhat dinh.

Gid di dong: (sliding scale price): la gid ¢4 dudc tinh todn dit
khodt vao lic thuc hién hdp ddng trén cd sd gid ca qui dinh ban
diu, c6 dé cap t6i nhitng bién dong vé chi phi sn xudt trong thdi
ky thic hién hgp déng. Gid di dong thudng duge van dung trong
cac giao dich cho nhitng mat hang cé thdi han ch& tao lau dai
phu thit bi toan bo, tau bién, cdc thiét bi 16n trong cong
nghiép... Trong trudng hgp nay, khi ky k&t hgp ddng ngudi ta qui
dinh mdt gid ban dau (basic) va qui dinh cd ciu gid do, dong thdi
qui dinh phuong phép tinh todn gi4 di dong s& van dung.

Ngay nay, phuong phép tinh gié di dong duge nhidu ngudi van dung 1a
phuong phép do Uy ban kinh t€ Chau Au cia Lién hiép qudc dé ra trong
“Piéu kién chung cung cip thiét bi”. Theo d6, gid di d6ng dugc tinh
bling cOng thifc:

»
“..

P1=P—0(a+b~1\£+c—sl)
100 Mo So
Trong dé6: "
P1: gié cudi cing, ding d€ thanh todn.
Po: gid cd s8, duge qui dinh khi ky két hop dong.
a, b, c: ¢o ciu cla gid cd duge tinh bing % cla cdc y&u to:
a+b+c=100% _ '
a - T¥ trong ciia chi phi c0 dinh (chi phi hanh chinh, ty 1& 131
cho ngudi kinh doanh...}
b - TV trong cia cdc chi phi v& nguyén vit ligu.
¢ - T trong cla cdc chi phi vé nhin cOng.
Mo va M1: gid clia nguyén vit ligu, & thdi diém k¢ k&t hgp dong
va thdsi diém x4c dinh gid thanh todn.
So va S1: tién Iuong hogc chi s8 tién luong & thdi ky ky két hoy
d3ng va thoi ky x4c dinh gid thanh todn.
d) Giam gid (discount): :
Trong thyc t€ mua ban hién nay, ngudi ta s dung rat nhiéu loai gidn
gid (khodng 20 loai gidm gid).
& Xét v& nguyén nhin gidm gid, c6 cic loai:
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Gidm gi4 do mua vdi s§ lugng 16n.
Gidm gid thoi vu: gianh cho nhitng ngudi mua hang trdi thdi vu,
nhim khuyén khich ngudi mua, mua hang vao lic nhu ciu it
cang thing.
Giadm gia do hoan lai hang ma trude d6 di mua.

- & Néu xét v& cich tinh todn cdc loai gidm gid, c6 cdc loai

» Gidm gid don: thudng dude biéu thi bing mdt mic % nhat dinh so
véi gid chao hang.

» Gidm gid kép: (con goi 12 gidm gid lién hoan) 12 chudi lién hodn cic
giim gid don ma ngudi mua dudc hudng do nhiéu nguyén nhan khic
nhau. _

> Gidm gid liy tién: 12 loai gidm gid c6 mifc ting din theo s8 lugng
hang dugc mua ban trong mét dgt giao dich nhat dinh.

> Gidm gid 1gng thudng (bonus): 1a loai gidm gi4 ma ngudi ban thudng
cho ngudi mua thudng xuyén, né€u trong mot thdi han nh4t dinh (vi
du 6 thing, 1 nam) téng 8 tién mua hang dat 16i mot mifc nhat dinh.

¢) Didu ki¢n co s& giao hang tiong iing:

Trong viéc xac dinh gid cd, ngudi ta ludn dinh o diéu kién co s& giao

hang ¢6 lién quan dén gi4 d6. Vi vay, trong cdc hdp ddng mua bdn, mic

gid bao gi cling dugc ghi bén canh mdt didu kién co s8 giao hang nhit
dinh. '

Vi dy: Hop dng mua ban gao can ghi gid:

e Unit price: USD 222/MT FOB. Saigon port Hochiminh city
(Incoterms 2000).

e Total amount: 2.220.000 USD.

Chy ¥:

e Hiy ghi cho chinh xdc va ddy di - theo Incoterms nam
ndo, néu sd sust chi ghi FOB ¢6 th€ chi€u theo mot dinh nghia FOB
khéc di, khi 1am viéc véi My, s&€ c6 thé phai chdp nhén diéu kién FOB
M§$ (Xem lai chuong ).

e Hiy nh6 Incoterms chi mang tinh chat bd sung, ¢6 nghia 1a
4p dung Incoterms khi khdng c6 qui dinh cu thé clia hgp dong. Hay
dimg mic sai s6t nhu mdt hang Phép da m#c: Khi ky hgp dong, ho ghi
giao hang theo diéu kign FOB (Incoterms 1980), nhung lai ghi thém: rii
ro chuyén giao § cing d3 hang. Piéu d6 din dén: ngudi bédn phdi chiu
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i ro t6i cang dB hang, chif khong 4p dung FOB theo Incoterms — i ro
dugc chuyén & céng boc hang.

6. Thanh toan (Settlement payment).

Trong muc nay cla hgp dong quy dinh: dbng tién thanh todn, thdi han

trd tién, hinh thic trd tién, cdc chitng tir 1 cin o dé tra tién.

a) Déng tién thanh todn (Currency of payment).

Viéc thanh toén tién hang duoc tién hanh bing ddng tién cda nude xudt

khiu, cla nuéc nhip khdu hoic mdt nude thy ba. POi khi trong hop

ddng con cho quyén ngudi nhip khiu duge thanh todn bing cdc ngoai t€
khic nhau thy theo sy lya chon cda minh.

Péng tién ding trong thanh todn hang héa dude goi 12 dbng tién thanh

todn.

Péng tién thanh todn 6 thé trang hgp hodc khong tring hop véi dong

tién ghi gid. Néu khong trung hop thi phai qui dinh ty gia chuyén ddi.

b) Thii han thanh todn (Time of payment).

C6 thé tra ngay, trd trudc hodic trd sau.

& Tréi ngay: trong budn ban qudc t€ “trd ngay” ¢6 tinh chit quy
wde. D6 12 viéc trd tién duge thue hién trong thdi gian hdp 1y cho
phép ngudi mua xem xét chitng tir giao hang.

& Tra trude: 1a viéc ngudi mua cung cap tin dung cho ngudi béan
dudi hinh thic dng tién hodc dng trude hién vit (mdy moc,
nguyén vit liéu...) trd trude cling cdn c6 nghia 12 ngudi mua dat
coc hosc cam két thyc hién hdp dbng.

¢ Tra sau: 12 viéc ngudi ban cung c4p tin dyng cho ngudi mua.

Ngudi ta ¢6 thé dp dung k&t hgp vige trd ngay, trd trudc va trd sau trong

mdt hgp dong.

¢) Hinh thiic thanh todn (Methods of payment).

C6 nhiéu hinh thitc thanh todn-khac nhau: L/C, Clean collection, D/A,

D/P, T/T, M/T, CAD, tién mit, cheque... m&i phuong thic ¢6 nhiing wu,

nhugc diém khac nhau. Cin nghién ciu k¥ dé c6 thé chon dugc phuong

thtic thanh todn thich hop. (xem lai chitong “Thanh todn quéc t&” phdn I).

d) Bj chiing ti¥ thanh todn (Payment documents).

B6 ching tit thanh todn gém: phudng ti¢n thanh todn (thudng 13 hoi

phi€u) va cdc chimg tit gii hang (shipping documents), cu thé gom:

< H&i phi€u (Bill of Exchange).
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< Héa ddn thuong mai (Commercial Invoice). -

< Vin don (Bill of lading). .

4 Chimg thu bdo hiém (Insurance policy/insurance ceriificate) ~
néu xuit nhip khiu theo diéu kién CIF/CIP.

& Gidy ching nhin cht lugng hang héa (Certificate of quality).

% Gidy chiing nhén s lugng/ trong lugng hang hoa (Certificate of
quantity/ weight). _

< Gidy chitng nhan xudt x¥ hang héa (Certificate of origin).

< Phi€u d6ng g6i hang héa (Packing list).

& Céc chiing tit khac (Other documents).

(xem chi tiét trong chutong “Cdc chitng tit thuong st dung trong kinh

doanh XNK” phén IV).
Vi du:
Payment.
+ By Irrevocable letter of credit the full amount of the contract
value.

+ L/C beneficiary: Truong Thanh Furniture corporation.
+ LJ/C advising bank: Agribank (Vietnam Bank Agricuture and
Rual Development)

+ Bank of opening L/C: Barcelona Bank, Spain.

+ Time of opening L/C: Not later than Oct. 10, 2005.

+ Payment Document:

One full set of shipping document for each shipment is
required as follows::

e Bill of Lading: 2/3 set of clean on board marine bill of
lading made out to order of shipper anh blank endorsed, marked
“Freigh collect”

o Signed Commercial Invoice issued by the Seller in 03
originals and 03 copies.

e Packing list in 03 originals issued by the Seller indicating
net, gross weight and measurement for 01 container.

e Certificate of origin form A: Certifieate of origin by the
Vietnam Chamber of Commerce and Industry in 01 original and 03
copies.

o Fumigation certificate: Fumigation certificate by Vietnam
fumigation company in 01 original and 02 conies.
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s Beneficiary’s certificate: Certifying that 1/3 set original
B/L and shipping documents have been sent to CRF (buyer) within 05
days after B/L. date.

7. Bab bi va k¥ ma hié¢u (Packing and Marking).
a) Bao bi: :
Trong diéu khodn nay cdc bén giao dich thu’dng thda thuin vdi nhau vé:
Yé&u ciu chat lugng bao bi.
Phuong thic cung c4p bao bi.
Gi4 cd bao bi.
< Phuong phdp qui dinh chat Jugng bao bi:
» Qui dinh chung chung:
Chat lugng bao bi phit hgp véi mot phurong tién van tdi nao dé.
Vi du: Bao bi phi hop vdi van chuyén dudng sit.
Bao bi phil hop véi van chuyén dudng bién.
Bao bi phi hop vdi van chuyén dudng hang khong.
Phuong phap nay cé nhuge diém 12 ¢6 thé din dén tranh chip vi hai bén
khong hiéu gifng nhau.
» Qui dinh cy thé:
e Yéu cau vat lidu 1am bao bi.
e Yéu cdu vé hiph thific cia bao bl: Hop (case), bao (bales),
thiing (drums), cudn (roll), bao tdi (bags)...
e  Yéu cdu vé kich thudc bao bi...
e  Yéu ciu vé s8 18p bao bi va cdch thic cdu tao clia mbi 16p

dé.

e  Yéu cdu vé dainep bao bi...

< Phudng phdp cung cip bao bi:

» Phuong phép phd bién nhdt: bén ban cung cap bao bi cing
véi viée giao hang cho bén mua.

» Bén bén ing trude bao bi d€ déng géi hang hdéa, nhung sau
khi nhin hang bén mua phdi trd lai bao bi /thué bao bi. Phuong phép
nay diing vdi cdc loai bao bi c¢é gid tri cao hon gid hang/bao bi chuyén
dung (container).

» Bén mua gii bao bi d€n trude d€ doéng goi: phuong phdp
nay 4p dung khi bao bi khan hi€m va thi trudng thude vé ngudi bén. .

<» Phudng phdp x4dc dinh gid cd bao bi:
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» DPugc tinh nhu gid hang.
C4 bi coi nhu tinh:
Gross = net + tare = gross weight for net.

» DBugc tinh vao gia hang (Packing charges included).

» Bao bi dugc tinh riéng.
Tinh theo ludng chi thyc t&€ ho4c tinh theo phin trim so vdi gid hang.
b) Ky ma hi¢w:
La nhitng ky hiéu, hing chit huéng din sy giao nhin, vin chuyén, bio
quén hang héa.
Yéu ciu cGa ky mi hiéu:
o DPugc viét bing son hodc muc-khdng phai, khéng nhoe.
e Phdi dé doc, dé thay.
C6 kich thu6e 16n hon hoic biing 2 cm.
Khéng 1am dnh hudng dén phim chit hang héa.
Phdi ding mau den hojc tim ddi véi hang héa théng thudng, mau dd
d8i véi hang héa nguy hi€ém, mau cam d6i véi hang héa ddc hai — bé
mit viét k¥ ma hi€u phdi bao nhin.
¢ * Phdi viét theo thi ty nhat dinh.
¢ Ky mai hiéu phdi duge ké it nhat trén hai mit gidp nhau.
Vidu 1: Qui dinh chung chung:

Packing: Export standard with can withstand with Sea
transportation.
Vidu 2: Péng goi ca phé:

Packing: In about 60 kg Net/ 60,7 kgs gross, 300 bags per
container.
Hoic k¥ hon: _

Packing: 60 kgs net, 0.65 kgs tare. New uniform jute bags
required for the whole lot, to be closed by jute yarn or cotton yarn.
Weight for payment is the net shipping weight, 0.5% franchise.

8. BAo hanh (Warranty). :
Trong diéu khodn ndy, cin phai thé hién duge hai yéu t5:
% Thdi gian bio hanh: cdn phdi qui dinh hét sifc rd rang.
% N&i dung bdo hinh: ¢6 nghfa 12 ngudi bin hang cam két: trong
thdi han bio hanh hang héa s& ddm bio cic tiu chuin chat
lugng, dac diém k§ thuit, phd hop vdi qui dinh cla hgp ddng, véi
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diéu kién ngudi mua phai nghiém chinh thi hanh sy hudng dan
cila ngudti bén vé si dung va bao dudng. N&u trong giai doan dé,
ngudi mua phét hién thiy khuy&t tat cfia hang hoa, thl ngudi ban

phii sita chifa mién phi hodc giao hang thay thé. .
Chi ¥: ditng nhdm 1&n diéu khodn bdo hanh va hop ddng duy tri bio
dudng. Hop ddng nay bit diu cd hiéu luc khi bao hanh thong thuding két

thuc. )
Vi du: Diéu khodn bdo hanh thié&t bi tin hoc.
“Thi&t bi ciia ching tdi dudc bdo hanh trude moi khuyét tat vé ché tao,
thdi han 1 nAm ké tir ngay giao hang. Ngoai trit moi hw hdng do nguyén
nhén hao mon trong st dung thong thudng, bi€n chit hay tai nan do bat
khi khéng, so ¥, 18i wong gidm sit, bio dudng hay sif dung sai qui
inh”. V& mit niy, st dung nhyt dudi ddy dugc coi la s dung sai: st
dung khong tuan theo diéu ki¢n hudng d&n trong m&i don hang, hay néu
khong c6 qui dinh trong don hang thi theo diéu kién ghi trong cédc chiing
tiY, ban v&, qui dinh giao hing cing véi thiét bi cho khéch. Bdo hanh chi
gidi han chit ché vé viée thay th& thuin tiy cdc chi ti€t duge xdc dinh la
kém phim chit, khong c6 bdi thudng n2o khéc, vdi didu kién ghi 5 1a
hang dugc gii da trd chi phi tdi cho ching toi kém theo bao bl cda cac
chi ti&t it hong.

‘Thay th€ mot chi tiét khong din dén viéc kéo dai hay tinh lai thdi han
bio hanh d6 bit ddu t¥ ngdy giao hang. Pia diém bio hanh: “Tai nha
m4y va cdc dai 1y cia ngudi bén ~ c6 dia chi kém theo. Chi phi di lai
ciia k§ thudt vién (néu c6) trong thdi han bio hanh do khéch hiang chiu™.

9. Phat va bdi thuing thiét hai (Penalty).
Pidu khodn ndy qui dinh nhilng bién phdp khi hdp déng khong dudc
. thyre hién (todn bd hay mot phin) do nguyén nhin chi quan gay ra.
Piéu khodn nay cing lic nhim hai muc tiéu:
& Lam cho d6i phuong nhut ¢ dinh khong thyc hién hay thyc hién
khéng t5t hgp déng.
& X4c dinh s3 tién phai trd nhim bdi thuding thigt hai gdy ra ma
khong phii yéu ciu tda x€t xi.

Cic truting hdp phat:
< Phat chim giao hang:
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Vi du: néu ngudi ban giao hang chdm thi céc khodn phat s& dp dung nhu

sau: tudn ddu cham giao, khong tinh phat; tif tuén th hai d&n tudn th

ndm 1%/tudn giao chim; tif tin tht séu: 2%/tudn, nhung t8ng s6 tién
phat giao chdm khdng qué 10% tGng gid tri hang giao cham.

Mot vi du khdc: “Trudng hgp hang giao chim qud 30 ngay, hdp dbng

nay duge hiy bd hoan toan hgp phép, bén ban s€ phai trd cho bén mua

tién bdi thudng thiét hai a 5% tng gid tri hop dong™.
& Phat giao hang khéng phd hop vé s6 lugng va chat lugng:

Cé4c bién phip gidi quyét:

e Hily ngay don hang, khong thanh todn tien bdi thudng.

e Y&u cdu thay thé ngay I hang bj ti¥ chdi.

e Yéu ciu nha cung cip giao hang kKhdc thay th€ 16 hang, chi phi do
nha cung cap vi pham chiu.

* Céc bién phép trén duge 4p dung k&m theo ty 1€ tién phat.

< Phat do chidm thanh todn.

e Phat mét t 16 phdn tram cfia s& tién dén thdi han thanh todn, tinh
theo thdfi han cham thanh todn. Vi du: 1% cla s0 tién chim thanh
todn/thdng.

e Phin b& 151 sust chdm thanh todn, thudng van dung t¥ 1€ chiét khiu
chinh thitc hay 13i sust hgp phdp dudc cong bS hay 1ai suat vay qud
han ciia c4c ngan hang, c6 hic cdn cong thém vai %, vi du: “Trudng
hgp cham thanh todn, ké tiY ngay dén han, s& tién chua trd dugce tinh
15i. LAi sudt tinh theo 13i suit qué han cia cdc ngin hang cong thém
2%).

10. Bdo hi€ém (Insurance).
Trong di€u khodn nay cin thda thuin ai la ngudi mua bo hiém, diéu
kién bao hi€m cin mua va loai ching thu bio hiém cin 1ay.

11. B&t kha khéng (Force majeure) hoidic cdn cé ‘tén 14 “Acts Of
God”_ Hanh vi Thugng D&,
Bit kha khang 13 su kién khi xdy ra 1am cho hgp ddng trd thanh khong
thé thie hién dude, ma khong ai bi coi 13 chiu trach nhiém. Cdc sy kién
bat kha khang mang ba dac diém sau:

< Khong thé ludng trudc duge.

% Khong thé vugt qua.
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< X4y ra tit bén ngoai (do khdch quan gay ra).
Tuy nhién, vin c6 th€ qui dinh trong hdp ddng coi 12 bat khd khdng cac
sy kién ma binh thudng thi khong cd di ba dic diém trén, vi du: dinh
cong, hdng médy, mét dién, chdm duge cung cdp vat tr... cling 6 thé qui
dinh thém ring: cdc sy kién d6 chi tam ngung viéc thyc hign hgp ddng
chit khong 1am hgp ddng mat higu lye.
Didu khodn bat kha khdng gbém ba tiéu khodn sau:

& Céc su kién tao nén bat kha khing.
Thi tuc ghi nhdn sy kién.
% Hé qua cta bat khé khing.

G
o

e

Vi du: Force Majeure:

Force Majeure shall be understood to be unforeseeable and un-
avoidable event beyond the control of both the contracting parties,
which in fact, causes difficulties directly preventing the performance of
the contractual obligation. Force Majeure circumstances must be
notified by cable by each party to the other within 7 days and confirmed
by writing within 10 days from the cable together with a certificate of
Force Majeure issued by the Chamber of Commerce concerned.
Beyond this time Force Majeure circumstances shall not be taken into
consideration.

12. Khi€u nai (Claim).

Khiu nai la cdc dé nghi, do mot bén dua ra ddi véi bén kia do s& luong,
chdt Iugng giao hang hoic mot s& vén dé khdc khong pht hdp voi céc
didu khoan-da dudc qui dinh trong hgp ddng.

Trong diéu khodn ndy cdc bén qui dinh trinh ty ti€n hanh khi€u nai, thdi
han ¢6 th€ ndp don khi€u nai, quyén han va nghia vu ciia cdc bén lién
quan dén viéc phat don khi€u nai, cic phuong phdp diéu chinh khiéu
nai :

Khi€u nai dugc dua ra dudi dang vin ban va gbm cdc di liéu sau: Tén
hing, s6 lugng va xuat xi hang héa, cd s8 dé khi&€u nai kém theo chi
din chinh vé fihitng thi€u s6t ma don khi€u nai dugc phit ra, cdc yéu
ciu v& diéu chinh khi€u nai.
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Pon khi€u nai dude g keém theo cdc chitng tir can thi€t nhy: Bién bén
gidm dinh, bién bin chli‘ng nhin t6n that mat mat, van don du’dng bién,
ban liét k& chi tiét, gidy chitng nhan chat lugng...

13. Trong tai (Arbitration).
Trong diéu khodn nay cin qui dinh cdc ndi dung sau:
< Ai la ngudi diing ra phan x& (tda 4n Qudc Gia hay tda 4n trong
tai, trong tai nao, thanh 14p ra sao?) d€ gidi quyét tranh chip giita
cdc bén giao dich, khi nhifng tranh chip nay khong thé gidi quyét
biing con dudng thucng lugng.:
% Luit 4p dung vao viéc xét x1.
< Dia diém ti€n hanh trong tai.
< Cam két chap hanh tai quyét.
% Phén dinh chi phi trong tai...
Trong céc ndi dung ké trén thi 2 vin dé trong yéu la: chon trong tai va
chon luat.
(Xem chi tiét chuong 12, Gido trinh K thudt Ngogi thuong).

Yidu:

Arbitration:

When realizing this contract, if any dispute is unable to be agreed on
the negotiation between both sides, it will be brought to the Vietnam
International Arbitration Center beside the Chamber of Commerce and
Industry in Hanoi to solve according to the international commercial
law and this is final and binding.

(Tham khdo Muc 2, Chuong 2, Ludt Thuong mai Vigt Nam: Quyén va

nghia vu ciia cdc bén trong hgp dong mua bdn hang hda — Xem Phu luc
4).

IIL MOT SO HGP PONG PE SINH VIEN THAM KHAO.

1. Hgp déng xui't khiu gao:
Hop ddng xuat khfu gao duoc soan difa theo miu hgp dong clia GAFTA
(The Grain and Feed Trade Association).
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CONTRACT FOR VIETNAM EXPORT RICE
IN BAGS OR BULK FOB TERMS
N
Pate:

SELLER:
Name:
Address:
Tel No: Fax No:
Represented by:

BUYER:
Name:
Address:
Tel No: Fax No:
Represented by:

Have this day entered into a contract on the following terms and
conditions.

1. Good/Commodity: _

Vietnamese White/Brown Rice Long/Medium/Short Grain...... %
Broken (Maximum) Crop/Year......

2. Packing/Marks:

In uniform new single/...... Polly propylenefjute bags of ... kgs net
with (imin) tare weight of ...... gr. each.
Size of bags: .cevnen X i cm each, double machine/hand

sewn at the mouth strong and suitable for the export and able to
withstand ordinary wear and tear to port of destination.
Marking:
or as per Buyei"s instruction to be advised ...... days prior to the
delivery period in this contract.
3. Quality: Rice..

.. % broken of ... CTOp year.
The rice shall be of fair average quality and free from live infestation at
the time of shipment. The rice shal] strictly conform to the
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specifications as per: Thailand/ Vietnam Format standard or at the
following:

- Broken: ..................% (Max), on the basis of ........... the average
length of the whole grain.

. Chalky: ..coooooo.o....% (Max), on the basis of .......... the whole
grain. '

- Damaged Kernel: .................. % (Max).

-- Yellow kemel: ..................% (Max).

-  Red & Red streaked kernel: .................. % (Max).

- Paddy (per Kg): ...ocoviiiiiniins (Max).

- Foreign Matter: ..................% (Max).

- Moisture: ..................% (Max).

- Whole grain: .. ...% (Min).
Average length of the Whole grain: . weee....im {min).

4, Q nantity... i vreeveeennenene 3% more or less at Buyer’s option at

contract price, for vessel stowage purpose. The quantity required to be
declared 2 days before commencement of loading. In the event of more
than one delivery being margin on the mean quantity sold shall not be
affected thereby. Each mark/parcel shall stand as a separate parcel.

S. Price — USS..................(US Dollars) per tonne of 1.000 kilograms
FOB (stowed and trimmed) (named port of shipment) net shipped
weight, 1 or 2 safe berths (Incoterm 2000 ).

Total amount: .................. -

6. Brokerage (if applicable) ................. per-tonne, to be paid by Seller
on the mean contract quantity, contract fulfilled or not fulfilled unless
such non-fulfillment is due to the successful application of the
Prohibition Clause or the Force Majeure Clause. Brokerage shall be
due on the day shipping document are exchanged or, if the goods are
not delivered then the brokerage shall be due on the 30™ consecutive
day after the last day for delivery.

7. Delivery — Buyer shall tender vessel(s) in readiness to load
between........ccceeune and..................both day inclusive. Buyer shall give
vessel’s nomination in accordance with the Notices Clause, in time for
Seller to receive at least 14 days pre-advice of probable readiness of
vessel and of the estimated tonnage required. Vessel(s) to load in
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accordance with the customs at port of loading, unless otherwise
stipulated. Buyers shall keep Sellers informed of changes in expected
date of vessel's readiness. Buyers have the right to substitute the
nominated vessel.

8. Extension of delivery — The contract period of delivery shall, if”
desired by Buyers, be extended by an additional period of 21
consecutive days, provided that Buyers give Notice in accordance with
the Notices Clause not later than the next business day following the
last day of the delivery period. In this event, Seller shall carry the goods
for the Buyer’s account at 0.1% of the contract price per day.

Any differences in export duties, taxes, levies, etc..., between those
applying during the original delivery period and those applying during
the period of extension shall be for the account of the Buyers, and
Sellers shall provide evidence of the amounts paid if required by
Buyers and in such cases Clause 15 shall not apply.

Should Buyers not have taken delivery by the end of this extension
period, Sellers shall have the option of declaring Buyers to be in default
and shall be entitled to claim damages, or shall be entitled to demand
payment at contract price plus such charges as stated above, less current
FOB charges, against warchouse warrants and the tender of such
warehouse warrants shall be considered complete delivery of the
contract on the part of the Sellers.

9, Inspection and Fumigation.

The inspection and supervision in respect of the quality, weight,
condition, and packing of the rice shall be carried out by an independent
superintendent registered in Vietnam, in the port, warehouses or at the
wharves pror to loading, by the............... at the expense of Sellers.
Quality, weight, condition and packaging shall be final at port of
loading according to the certificate issued BY ...
Fumigation shall be carried out at the rate of at least 2 lbs. of methyl
bromide per 1.000 cubic feet, or at least 2 grams of phosphate per cubic
meter. Fumigation cost shall be for Seller’s account, crew expenses on
shore during fumigation shall be for Buyers/Owners’ account.

10. Shipment and classification — per first class steamer(s) or power
engine ship(s) (excluding tankers and vessels which are either
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classified in Lloyd’s Register or described in Lloyd’s Shipping Index as
“Qre/Qil Vessels), classed not lower than 100 Al or British Corporation
B. S or top classification of other equal Registers, or ship not inferior to
these classifications. ]
Buyers shall arrange for fully geared ocean going vessels to lift the rice.
purchased under this contract.

11. Loading - Sellers shall load, stow and trim the rice into the vessel’s
holds at the port of shipment, free of expense to the vessel, at the
average rate of 1.000 tones, basis (min) 4 workable hatches, or pro rata
per weather working days of 24 hours, Saturday afterncon, Sunday, and
public holidays excluded even if used. '

Notification of the vessel’s readiness to load at the port of loading shall
be delivered either in writing or by telegram or telex to the office of
Sellers at the port between 08:00 and 17:00 hours on any day except
Sundays and holidays and between 08:00 and 12:00 on Saturdays. If
vessel is unable to berth upon arrival on account of congestion the
vessel shall be permitted to present NOR at the customary place,
WIPON, WIBON, WICON, WIFPON and laytime to count accordingly
but time from berth becoming available until vessel’s arrival in berth
and time used obtaining necessary passes is not to count as laytime. '

In case no berth is available in (named port), Sellers-shall have right to
load the entire contract goods at buoy at Buyer’s expense.

Time actually used for loading before the commencement of iaytime
shall not count as laytime. The term holidays means those days
declared by port authorities as official port holidays.

If required matting, dunnage and ventilation to be for Buyer’s account.
Opening and closing of hatches shall be done by owners of the vessel at
their own time and cost. Loading and stowage shall be free of charge to
the vessel but the vessel shall give lights and use of winches at any time
without additional payment. Any overtime shall be for the account of
the party ordering same, but crew overtime shall be for account of
owners. Time for on board fumigation, if any, not to be counted as
laytime. Shifting between berths and top off anchorage shall not count
as laytime.

Demurrage/ Despatch, if any, shall be as per Charter Party of the
vessel, with a maximum of............. per day. Rate of demurrage/
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dispatch to be declared at time of nomination, Despatch half
deéemurrage.
Any time lost at port of loading through riots, strikers or any cause
whatsoever beyond Seller’s control, not to count as laytime.
In the event of the vessel and/or cargo being lost before completion of
loading or if loading be stopped for any reason beyond Sellers’ control,
Buyers shall pay Sellers for any quantity loaded on presentation of
bill(s) of lading or mate’s receipt or other proof of shipment which
Buyer shall accept as final. _ '
12. Insurance ~ Marine and War risk insurance including strikes, riots,
. civil commotions and mine risks to be effected by Buyers with first
class underwriters and/or approved companies and/or National or State
Insurance Companies. Buyers shall supply Sellers with confirmation
thereof at least five consecutive days prior to expected readiness of
vessel(s). If Buyers fail to prove such confirmation Sellers shall have
the right to place such insurance at Buyers’ risk and expense.
13. Passing of risk — Goods to be at Buyers’ risk upon delivery over the
ship’s rail.
14. Payment - Buyers shall open an irrevocable, confirmed letter of
credit payable at sight for 100% of invoice value, in favour of Sellers
not later than.................. business days after the date of the Contract,
and to be valid at least until the 30™ day after expiration of the delivery
period. The Letter of Credit shall include provisions to cover the
extension clause of the Contract including carrying charges and
" payment against warehouse warrant. All opening, negotiating and
confirming charges shall be for Buyers’ account. Letter of credit shall
be drawn and negotiated at Sellers’ nominated Bank
111 FOUP Vietnam against Sellers’ sight draft supported by the
following documents:
« Full set of Sellers commercial invoices.
» Full set of negotiable, clean on board, ocean vessel bill(s) of
loading. ' “
. Certificate of weight, guality, condition and. packing of the rice
at time of loading.
» Certificate of origin.
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« Certificate of fumigation.

. Phytosanitary Certificate.
The bill of lading shall be available to Sellers within 2 business days of
completion of loading. If not Buyers to be responsible for all extra
expenses incurred thereby, which may include interest.
No obvious clerical error in the shipping documents shall entitle Buyers
to reject them of delay payment, but Sellers shall be responsible for ali
losses or expenses caused to Buyers by reason of such error.
Final invoices for monies due may be prepared by either party and shall
be settled without delay. If not settled, either party may declare that a
dispute has arisen which may be referred to Arbitration as herein
provided. '
15. Interest — If there is unreasonable delay in any payment interest
appropriate to the currency involved shall be charged. If such charge is
not mutually agreed, a dispute shall be deemed to exist which shall be
settled by arbitration. Otherwise interest shall be payable only where
specifically provided in the terms of the Contract or by an award of
arbitration. The terms of this clause do not override the parties
obligation under the Payment clause.
16. Duties, Taxes, Levies, etc — All export duties, taxes, levies, elc...,
present or future, in country of origin, or of the territory where the port
or ports of shipment named herein is/are situate, shall be for Sellers
account.
17. Prohibition — In case of prohibition of export, blockade or
hostilities or in case of any executive or legislative act done by or on
behalf of the government of the country of origin or of the territory
where the post or ports of shipment named herein isfare situate,
restricting export, whether partially or otherwise, any such restriction
shall be deemed by both parties to apply to this Contract and to the
extent of such total or partial restriction to prevent fulfillment whether
by shipment or by any other means whatsoever and to that extent this
Contract or any unfulfilled portion thereof shall be cancelled. Sellers
shall advice Buyers without delay with the reasons therefor and, if
required, Sellers must produce proof to justify the cancellation.
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18. Force Majeure, Stricke, Etc — Sellers shall not be responsible for
delay in delivery of the goods or any part thereof occasioned by any Act
of God, strike, lockout, riot or civil commotion, combination of
workmen, breakdown of machinery, fire or any cause comprehended in
the term “force majeure”. If delay in delivery is likely to occur for any
of the above reasons, Sellers shall give notice to the Buyers by
telegram, telex or by similar advice within 7 consecutive days of the
occurrence, or not less than 21 consecutive day before the
commencement of the Contract period, whichever is the later. The
notice shall state the reason(s) for the anticipated delay. If after giving
such notice an extension to the delivery period is required, then the
Sellers shall give the further notice not later than 2 business days after
the last day of the Contract period of delivery. If delivery be delayed
for more than 30 consecutive days, Buyers shall have the option of the
canceling the delayed portion of the Contract, such option to be
exercised by Buyers not later than the first business day after the
additional 30 consecutive days. If Buyers do not exercise this option,
such delayed portion shall be automatically extended for account
further period of 30 consecutive day. If delivery under this clause be
prevented during the further 30 consecutive days extension, the
Contract shall be considered void. Buyers shall have no claim against
Sellers for delay or non-delivery under this clause, provided that Sellers
shall have supplied to Buyers, if required, satisfactory evidence
justifying the delay or non-fulfillment.

19. Notices — Any notices received after 16.00 hours on a business day
shall be deemed to be received on the business day following. A Notice
to the Brokers or Agent shall be deemed a notice under this Contract.
All notices given under this Contract shall be given by letter, if
delivered by hand on the day of writing, or by telegram or by telex or
by other method of rapid written communication. In case of resales all
notices shall be passed on without delay by Buyers to their respective
Sellers or vice versa.

20. Facsimile — Notwithstanding anything in this Contract to the
contrary, notices dispatched under this Contract shall not be transmitted
by means of facsimile machines. '
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21. Non-Business Days — Saturdays, ‘Sundays and the officially
recognized and/or legal holidays of the respective countries and any
days which the authorities of the country of origin may declare as non-
business days for specific purposes shall be non-business days. Should
the time limit for doing any act or giving any notice expire on a non-
business day, the time SO limited shall be extended until the first
business day thereafter. The period of delivery shall not be affected by
this clause.

22. Default — In default of fulfillment of contract by either party, the

following provision shall apply:

e The party other than defaulter shall, at their discretion have the
right, after giving notice by letter, telegram or telex to the defaulter
to sell or purchase, as the case mady be, against the defaulter, and
such sale or purchase shall establish the default price.

¢ If either party be dissatisfied with such default price or if the right at
(a) above is not exercised and damages cannot be mutually agreed,
then the assessment of damages shall be settled by the arbitration.

e The damages payable shall be based on the difference between the
Contract price -and either the default price established under (a)
above or upon the actual or estimated value of the goods, on the
date of default, established under (b) above.

¢ In all case the damages shall, in addition, include any proven
additional expenses which would directly or naturally resuit in the
ordinary course of events from the defaulier’s breach of Contract,
but shall no case include loss of profit on any sub-contracts made by
the party defaulted against or other unless the Arbitrator(s) or Board
of Appeal, having regard to special circumstances, shall in his/their
sole and absolute discretion think fit. ' _

e Damages, if any, shall be computed on the quantity appropriated if
any but, if no such quantity has been appropriated then on the mean
contract quantity, and any option available to either party shall be
deemed to have been exercised accordingly in favour of the mean
contract quantity.

23. Circle - Where Sellers re-purchase from their Buyers or from any

subsequent Buyer the same goods or part thereof, a circle shall be
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considered to exist as regards the particular goods so re-purchased, and
the provisions of the Default Clause shall not apply. (For the purpose of
this clause the same goods shall means goods of the same description,
from the same couniry of origin, of the same quality, and where
applicable, of the same analysis warranty, for shipment to the same
port(s) of destination during the same period of shipment). Different
currencies shall not invalidate the circle. .

Subject to the terms of the Piohibition clause in the Contract, of the
goods are not delivered invoices based on the mean contract quantity or
having been delivered invoices based on the delivered quantity, shall
be settled by all Buyers and their Sellers in the circle by payment by all
Buyers to their Sellers of the excess of the Sellers’ invoice amount over
the lowest invoice amount in the circle. Payment shall be due not later
than 15 consecutive days after the last day for delivery, or, should the
circle not be ascertained before the expiry of this time, then payment
shall be due not later than 15 consecutive days after the circle is
ascertained

Where the circle includes contract(s) expressed in different currencies,
the lowest invoice amount shall be replaced by the market price on the
first day for contractual shipment and invoices shall be settled between
each Buyer and his Seller in the circle by payment of the differences
between the market price and the relative contract price in currency of
the contract.

All Sellers and Buyers shall give every assistance (o ascertain the circle
and when a circle shall have been ascertained in accordance with this
clause same shall be binding on all parties to the circle.

As between Buyers and Sellers in the circle, the non-presentation of
documents by Sellers to their Buyers shall not be considered a breach of
contract.

Should any party in the circle prior to the due date of payment commit
any act comprehended in Insolvency clause of this contract, settiement
by all parties in the circle shail be calculated at the closing out price as
provided for in the Insolvency clause, which shall be taken as a basis
for settlement, instead of the lowest invoice amount in the circle. In this
even respective Buyers shall make payment to their Sellers or
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respective Sellers shall make payment to their Buyers of the difference
between the closing out price and the contract price.

24. Arbitration: - Any discrepancies and/ or disputes arising out or in
connection with this contract including any question regarding its
existence, validity or terminations not settled amicably shall be referred
to and finally resolved by arbitration at Vietnam International
Arbitration Center in accordance with the Rules and Practices of the
International Chamber of Commerce for the time being in force which
rules are deemed to be incorporated by reference into this clause.

The governing law of this contract shall be the substantive law of
Vietnam.

25. Other Terms and Condmons

SELLERS BUYERS

2. Hgp déng nhép khdu phan bén:

‘CONTRACT
No:...
Date:...
Buyer :.
Heremafter rcfcrred to as “Buyer”.
Seller :

Heremafter referred to as “Seller”.
Both Seller and Buyer have concluded this Contract on the terms and
conditions set forth hereunder.
1. Commodity:
Granulated Chemical Fertilizer NPK (16-16-8-13S) in Bags.
2. Specification:

- Nitrogen 16.0 Percent Min.
-~ Available P,0s 16.0 Percent Min.
- Water Soluble P20s 13.6 Percent Min.
-~ Available K30 8.0 Percent Min.
- Sulfur 13.0 Percent Min.
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- Moisture 2.0 Percent Max.

- Granular, dry, free flowing.

- Free from harmful substances
3. Origin:
Philippines
4. Manufacturer: )
Philippines Phosphate Fertilizer Company (PHIPHOS)
5. Quantity:
5,000 Metric tons more of less 5 percent at Seller’s option.
6. Price:
US$ 163.50 (United States Dollar One Hundred Sixty Three and Cents
Fifty only) per Metric ton CFR Free Out one safe berth of HCMC Port,
Vietnam.
7. Total Amount:
US$ 817,500.00 (Say: United States Dollar Eight Hundred Seventeen
Thousand and Five Hundred +/- 5%).
8. Shipment:
Not later than Oct. 15", 2005.
9. Loading port;
Isabel, Leyte, Philippines
10. Discharging port:
One safe berth, one safe port of HCMC Port, Vietnam.
11. Marking:
Philphos neutral export standard marking.
12. Packing:
In new white 50 kgs net PP woven outer bag plus PE inner liner bag, 2
percent empty printing spare bags to be supplied free of charge.
13. Payment:
To be effected in US dollar by an irrevocable Letter of Credit payable
100% of invoice value at sight against presentation of Seller’s shipping
documents listed below, to be opened not later than Sep.l?"‘, 2005
through Eastern Asia Commercial Bank or VietcomBank or Vietnam
bank of Agriculture in tavour of Dong — A Pharmaceutical Co., Lid. L/C
to be advised through Standard Chartered Bank, Seoul, Korea. All
shipping documents shall be in triplicate otherwise stated:
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Signed Commercial Invoice.

Packing List.

Original clean on board ocean Bill of Lading made out to order
of L/C opening Bank, marked “freight prepaid” and notify the
applicant or its nominee,

Certificate of origin issued by Philippines Customs.

Certificate of quality and quantity issued by the international
independent surveyor. '

Certificate of hold and hatch cleanliness issued by the
international independent surveyor.

Beneficiary’s certificate certifying that one full set of non-
negotiable shipping documents have been sent directly to
applicant’s HCMC branch office within five(05) days.

Working days from B/L date by express courier whose receipt
must be presented for negotiation, ;

Copy of fax advising applicant of full shipment particular within
three(03) working days from B/L date; the name of carrying
vessel, name of commodity, shipped quantity, B/L date and
number, ETA at discharging port, invoice value and L/C number
and also fax the same to opening bank.

Remark: One full set of signed shipping documents should be fax to
Buyer within three(03) working days from B/L date for Buyer’s care of
import formalities before vessel arrival.

14. Terms and conditions Letter of Credit:
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L/C amount and quantity 5 percent more or less.

Charter Party B/L and third party document to be acceptable.
Partial shipment and transshipment to be not allowed.

Shipping documents to be presented within 21 days from B/L
date, but within L/C validity.

All banking charges at opening bank for Buyer’s account.

All banking charges outside Vietnam for Seller’s/ Benefi-ciary's
account.

L/C amendment charges will be at faulty party’s account.

L/C to be freely negotiable at any bank.

In case L/C opening will be delayed, shipment may be delayed.
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15, Title and risk: :

Title and risk of the goods shall pass from Selier t0 Buyer as the goods
pass over the vessel’s rail at the time of loading.

16. Discharging terms and conditions:

s Seller or their agent shall inform Buyer of vessel nomination
stating main particular of the vessel and Buyer shall confirm acceptance,
of vessel nomination to Seller within 24 hours from moment of receipt
of Seller’s vessel nomination. '

e Seller shall warrant that carrying conveyance must be fully
covered for P&I risks with an International Group (or equivalent) P&I
club. : '

¢ Buyer to guarantee discharge rate of 1,000 MT per Weather
Working Day of 24 consecutive hours, Sunday and Holiday Excluded
Even If Used, on the basis of four(04) workable derricks available in
good order or pro-rata. '

e Notice of Readiness (NOR) 10 be tendered on arrival of vessel at
sea .pilot station Of anchorage, whether in berth or not (WIBON),
whether in free particle or not (WIFPON), whether in. port or not
(WIPON), whether custom cleared or not (WCCON).

¢ Laytime to be commenced either at 13:00 hours of the same
working days, if NOR is tendered during 08:00 — 12:00 hours, and at
08:00 hours of the following working day, if NOR is tendered during
afternoon office hours.

¢ Shifting time for the vessel from pilot station to the first berth or
anchorage is not to count as laytime. All other subsequent shifting(s)
and waiting time to be for Buyer’s account and time used to-c{ount as
Jaytime. _ :

e The time of any break on discharging due to bad weather
condition shall be excluded from laytime.

e Demurrage/ dispatch rate to be determined as per the governing
charter party. '

o Demurrage/ dispatch money, if any to be settied between Seller
and Buyer at the demurrage/ dispatch rate per day and pro-rata all time
lost/ laytime saved in accordance with the Time Sheet and/ or the
Statement of Facts signed by the master of the vessel or a person
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authorized by the master which is to be made within 15 days after
completion of discharging,

* Any lighter at discharging port shall be at Buyer’s accounts. The
time used for lighter age to account as laytime.

17. Insurance:

Insurance to be for Buyer’s responsibility and account. Vessel up to 25

years age acceptable, but OAP, if any, is for Seller’s account on the
“basis of presentation of official debit note and evidence by Buyer and

shall be calculated at international standard QAP scale as follows:

% Vessel from 16 years old up to 20 years old: 0.185 percent.

% Vessel from 21 years old to up 25 years old: 0.375 percent.

18. Determination of quality and guantity:

International independent surveyor’s inspection and certificate of
quality and quantity at loading port arranged and borne by Seller to be
taken as final and binding on both parties.

19. Force Majeure:

¢ Neither party shall be held responsible for the delay or failure of
performance of obligation in this Contract when such delay or failure is
caused by strikes, flood, acts of God, earthquake, or any laws, rules or
regulations of any governmental authority or other conditions beyond its
control which cannot be forecast or prdvided against and the party
subject to such obligations has exhausted alternative means of
performing the obligation in question.

* The party wishing to claim for relief by reason of any said
circumstances shall notify the other party in writing of this intervention
and of cessation and deliver certificate issued by the Chamber of
Commerce at the place where the accident occurred as evidence
thereof. If the event of delay by such force majeure exceeds sixty(60)
days, each party shall have the right to cancel this Contract, unless
otherwise agreed in such case neither party shall have the right 1o claim
eventual damages.

20. Claim:

All claim by Buyer shall be informed by telex or cable immediately
after cargo completely received at destination port and be confirmed in
writing delivered to the Seller within 30 days after such discharge (for
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claim of any kind of latent defects respectively) together with survey
report of international well-known surveyor.
21. Arbitration:

% Any dispute arising under or relating to this Contract, or the
breach thereof, which can not be settled amicably between both parties
shall be referred to the Vietnam International Arbitration Center beside
the Chamber of Commerce and Industry in HCMC under the Rules of
Conciliation and Arbitration of International Chamber of Commerce,
whose award shall be final and binding on both parties, it should be
transferred to the International Arbitrating Committee in Singapore.

% The fees for arbitration and/or any other charges, if any, shall
be borne by the losing party unless otherwise awarded.

22. Other terms and conditions:

¢ . Seller shall take necessary measures to obtain an export licence
and Buyer shall take necessary measures to obtain an import licence.
e All permits, port duties, taxes, royalties and other charge of any
nature on the cargo imposed or assessed by the country of discharging
are for Buyer’s account.

s After signing this Contract, all previous negotiations and
correspondences pertaining to the subject matter shail be null and void.

e All amendments and supplements to this Contract shall be
effective only if they are made in writing and signed by the authorized
representative of both parties.

23. Incoterms:

This Contract is subject to interpretation in accordance with the
International Commercial Terms (INCOTERMS 2000) edition and as
amended to apply.

This Contract comes into effect from the signing date and is made into
four (04) originals and each party keep two (02) originals. Hard copy by -
fax also comes into same effect as original subject to both parties’
agreement,

For and on behalf of Buyer For and on behalf of Seller

1 iy™



Chong VI - Ngp 38ng xusk nhdp kh&u hang héa

" TOM TAT CHUONG VI

1. Hgp déng c6 vai tro rdt quan trong trong hogt djng ngoai
thuong, ndi riéng, trong cufc séng xi hoi hién dai, noi
chung. '

2. Hgp déng xudt nhdp khdu la sy théa thudn dgt duygc giita
cdc bén Mua - Bdn & cdc nudc khdc nhau, trong dé qui dinh
ré quyén lgi va nghia vu cila cdc bén. Nghia vu chii yéu ciia
bén bdn la giao hang diing tén goi, chét higng, sé lugng, thoi
han; Déng thoi phdi giao mgi chiing ui lién quan dén hang
héa. Nghia ve chit yéu ciia bén mua la tiép nhin hang héa
theo diing thoi han dé qui dinh trong hop déng; Déng thii
thanh todn tién hang dit va ding thoi han. Cdc bén mua bdn
¢6 quyén lgi va nghia vu ngang bdng nhau, nghia vy cita bén
bdn & quyén lgi cita bén mua vd ngige lgi.

3. Cdc diéu khodn chii yéu ciia hgp déng xudt nhip khdu la:
Tén hang; Chdt higng; S& lugng; Giao hang; Gid ca; Thanh
todn. Ngoai ra trong hgp déng con c6 cde diéu kign va diéu .
khodn khdc nhu: Bao bi va k§ ma hi¢u; Bio hanh; Phat;
Bio hiém; Bat khé khdng; Khiéu ngi; Trong tai .. '



K? THUAT NGOAI THUONG

BAI TAP CHUONG VI

1. Trén cwong vi nha xuit khiu Viét Nam, hily nhin xét cac diéu khodn
sau clia hgp dong xudt khiu gao, chi ra nhifng sai sét, bat loi va sta
chita lai, trén cd s¢ d6 1ap hgp ddng hoan chinh bing ti€ng Anh.

e Commodity: Rice

e Quantity : 10.000 MT

e Unitprice: USD 255MT HCMC port.

e Shipment:  First shipment time on the end of Sep. 2005. 2nd
shipment time on the end of Oct. 2005.

e Payment: D/A 180 days after shipment date.

2. Trén cwong vi nha nhip khiu Viét Nam, hiy nhin xét cdc diéu khodn
sau cba hgp dong nhip khiu thép tdm cdn néng (Hot Tolled Steel
Plates), chi ra nhitng thi€u sét, bat Igi va sita chita lai, trén cd 53 d6
1ap hop ddng hoan chinh biing ti€ng Anh.

¢ Commodity: Steel

Quantity : 587 MT.

Unit price: USD 630.00/MT HCMC port.

Shipment: 180 days after received L/C.

Payment: By irrevocable confirmed L/C, A/S with TTR.

3. Trén cuong vi nha xudt khdu Viét Nam, hdy phén tich c4c diéu khodn
sau ciia hop dbng xudt khiu 4o, chi ra nhitng thi€u sét, bat lgi va sita
chita lai, trén co s d6 14p hdp ddng hoan chinh bing ti€ng Anh.
o Commodity: COAT

o Quantity: 6.000 pcs

» Price: USD 6.5 fpc

e Shipment: 20 days after signing of contract.
s Payment: Clean collection.

4. Trén cuong vi nha nhip khiu Viét Nam, hay phﬁn tich céc diéd
khodn sau ciia hgp dong nhip kh&u phin bén héa hoc tdng hgp, chi ra
nhitng thigu sét, bat lgi va sifa chifa lai, trén cd sd d6 1ap hop dong
hoan chinh biing tiéng Anh.
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Chvong VI - Hep 8ng xudk nhdip kh&u hang héo

Commodity: NPK.

Quantity: 20.000 MT.

Unit price: USD 248/ MT CFR FO.
Shipment: May/June 2005.
Payment: CAD

5. Trén cuong vi nha xudt khau Viét Nam, hay phan tich c4¢ didu khodn
sau clia hdp dong xudt khiu ca phé, chi ra nhimg thi€u sét, bt Igi va
sta chifa lai, trén cd sd d6 1ap hop ddng hoan chinh bang ti€ng Anh.

+ Commodity: Coffee.
¢ Quantity: 45 MTS.

e Price: USD 650/MT HCMC.
e Shipment: Immediately.
¢ Payment: Clean collection.

6. Trén cuong vi nha xuit khdu Viét Nam, hay phin tich c4dc diéu
khodn sau ciia hgp ddng xudt khu cao su, chi ra nhitng thi€u sét, bat
i va sita chifa lai, trén cd s d6 1ap hgp ddng hoan chinh bing tiéng
Anh.

Commodity: Rubber.

Quantity: 38.40 MTS.

Unit price:  USD 790.00/MT

Shipment: As s00n as possible.

Payment; D/A 90 days after shipment.

7. Trén cuong vi nhd nhdp khdu Viét Nam, hiy phan tich cdc diéu
khodn sau clia hgp déng nhdp khdu sita bot (Milk powder), chi ra
nhitng thi€u s6t, bat 1gi va sita chita lai, trén cd s§ d6 lap hop déng
hoan chinh biing tié€ng Anh.

¢ Commodity: Milk.

¢ Quantity: 12,000 kg

o  Unit price: USD 14.55/kg HCMC port, Vietnam.
e Shipment: 180 days after signing of this contract.
¢ Payment: CAD.
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8. Trén cudng vi nha xudt khdu Viét Nam, hiy nhén xét cac diéu khodn
sau clia hgp ddng xuft khiu dd gb (wooden furniture), chi ra nhitng
thi€u s6t, bat 1gi va sifa chifa lai, wén cd s& d6 1ap hgp ddng hoan
chinh bing ti€ng Anh.

e Commodity: Wooden furniture.

Quantity: 21,000 set.

Unit price: USD 120.00/set FOB.-

Shipment: Dec 31, 2005

Payment: D/A.

9. Soan hgp ddng xuat khiu gao bing tiéng Anh,
10. Soan hgp déng xuat khdu ca phé bing ti€ng Anh.
11. Soan hgp déng nhap khdu phin bon bing ti€ng Anh.

12. Soan hop dong nhip khiu may tinh (linh kién) bing tiéng Anh.

BAI TAP LON CHO NHOM

Csc nhém di thye t€ tai cdc doanh nghiép xuit nhip khiu trén dia ban
Tp. HS Chi Minh. Dya teén k&t qud thu thap dugc ti€n hanh phin tich,
d4nh gid hdp ddng cta cdc doanh nghiép d6. Trinh bay két qud nghién
¢fu trude 16p.
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CHUONG VI

HOP PONG GIA CONG QuUOC TE

L. KHAI NIEM GIA CONG.

Hién nay, dang t6n tai nhiéu cdch hiéu khdc nhau vé khdi niém gia c6ng
hang héa. D€ c6 thé dua ra mét khdi niém chung “Gia céng quéc t&”
phit hgp véi thyc t€ Viét Nam, chiing ta hiy diém qua nhitng dinh nghia
sau:

& Dinh nghia 1:

Gia cdng hang héa 13 mdt phuong thifc sdn xudt hang hoa, trong dé
ngudi dit gia cong s€ cung cAp todn bd don hang, miu mi, mdy mdc,
thi€t bi, nha xudng, nguyén phu liéu, ban thanh phim cing cdc didu
kién ddm bdo sdn xudt khdc (ngudi dit gia cong trye ti€p t8 chifc, quan
Iy sdn xuit) va nhin vé sdn phdm hoan chinh. Ngudi nhin gia céng sé&
s&n xuit ra sdn phdm theo yéu cdu, giao sdn phim d6 cho ngudi dat gia
cbng va nhan tién cong trén s§ Iwgng san phim 1am ra (xem so dé).

Tién c6ng gia cOng

bon hang, miu, miy
méc, thi€t bj, nhi
xudng, nguyén phu
Bén dit gia cong > liéu, bdn thanh phim, [~ Bén nhin gia céng
7 cic diéu kién bdo
dim sdn xuit khéc...

S4n phfm hoan chinh.
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¢ Pinh nghia 2:

Gia c6ng hang héa 12 mdt phuong thiic sdn xudt hang héa, trong d6
ngudi dit gia céng s& cung cip ¥ tudng (don hang, miu ma,..), nguyén
phu liéu (NPL), c6 khi cung cap ludn cé thi€t bi may méc (MMTB), bédn
thanh phdm (BTP),.. va nhdn lai thanh phdm hoan chinh. Ngu'(‘)'i nhin
gia cOng ty t§ chifc qué trinh sdn xuat, 1am ra sin phdm theo méu ciia
khach dit; Giao toan bd cho ngudi dit gia cong va nhén tién gia cong
(xem so db).

Tré tién gia cong

Bon hing, méu,
Bén dit MMTB, NPL, Bén nhin T8 chic qui

I} n = 3 . Ll » ~
Giu cdng BTP... Gia cdng trinh san xuat

Trd sdn phim hoin chinh

< Pinh nghia 3:
Gia cong hang héa 1a phuong thic sin xuat hang hda theo don dat hang
va miu clia ngudi dit gia cong. Ngudi nhin gia cong 16 chic qué trinh
sdn xu4t san phdm theo miu va bdn nhing sén phim 1am ra cho ngudi
dit gia cong hoic ngudi nao d6 ma ngudi dat gia cong chi dinh theo gid
c4 hai bén thda thudn (xem so db).

Tré tién gia cdng
Bén dit gia Pondithang | Bénnhin ' | T8 chicqud
cong héng mdu gia cong trinh sdn xuat

1

Bién sidn phim hoan chinh
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Tit nhitng dinh nghia trén, ta c6 thé rit ra dinh nghia gia cong hang
xudt khdu nhu sau:

Gia céng hang xuét khdu la mjt phitong thiic sén xudt hing héa xudt
khé&u; Trong d6 ngudi dit gia cong & mft nudc cung cdp don hang,
hang méu, mdy méc thiét bj, nguyén phu liéu hogc bdn thanh phim,...
theo dinh mitc cho tridc cho ngudi nhin gia cbng, & nudc khdc. Nguoi
nhén gia cong t8 chitc qud trink sdn xudt sén phém theo yéu céu cia
khdch. Toan b6 sén phdm lam ra ngui nhén gia cong sé giao lgi cho
ngudi ddt gia cong dé nhén tién cong. (xem so dé).

Tién cong gia cdng

¥

Bén dit gia cbng MMTB. NPL Bén nhin gia cong ' T4 chie qué
(&% mit netoic) N (& nudc khdc) o  trinh sdn xudl

BTP, miu hang

Tra sin phim hodn chinh

IL. QUI PINH CUA NHA NUGC VIET NAM VE HOAT
PONG GIA CONG.

& Viét Nam, sau nhidu 14n sta d3i, b3 sung, cho dén nay, khdi ni¢m gia
cong duge qui dinh trong Nghi dinh 57/ 1998/ NDP-CP, ngay 31/ 07/
1998, nhu sau:

“Gia céng hang héa véi thitong nhin nude ngodi la vige thuong nhin
Viét Nam, doanh nghigp dugc thanh 1gp theo Lugt Pdu ti nudc ngoai
tgi Vi¢t Nam nhén gia cong hang héa tgi Vit Nam cho thuong nhin
nitdc ngodi hodc dit gia cong hang hba & nuéc ngoai”.
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Ti qui dinh trén cho thay, gia ¢c6ng hang héa vdi thuong nhdn nudc
ngoai bao gém: Thuong nhdn Vigt Nam nhidn gia céng cho thuong
nhén nude ngoai va thuong nhdn Vigt Nam dit gia cong & nudc ngodi.
Trong 46, Thuong nhdn Vigt Nam nhin gia cﬁng hang hoa cho thuong
nhdn nitdc ngoai cdn tudn thi cdc nguyén tdc:

» Thuong nhidn Viét Nam thujc cdc thanh phdn kinh t& drtgc
phép nhén gia céng cho thuwong nhdn nudc ngodi, khong han ché sé
ligng, chiing logi hang gia cong. Péi véi hang gia cong thujc Danh
muc hing héa cdm xudt khdu, cdm nhép khdu va tam ngitng xudt
khdu, nhdp khdu, thuong nhin chi dugc k§ hop dong sau khi cé su
chdp thugn bdng vin bdn ciia B¢ Thitong mgi. (Diéu 11 — NP 57).
Theo Ludt Thitong mai Vi¢t Nam,

Diéu 178. Gia cong trong thuong mai.

Gia céng trong thuong mai la hogt dong thuong mai, theo d6 bén nhdn
gia cong s dung mdt phidn hodc toan by nguyén liéu, vdt ligu cia bén
dat gia cong dé thite hign mdt hogdc nhiéu céng doagn trong qud trinh sdn
xudt theo yéu cdu ciia bén ddt gia cong dé hudng thi lao.

Pidu 179. Hop dong gia céng.

Hop déng gia céng phdi dugc 1dp thanh vdn bdn hodc bdng hinh thic
khdc ¢6 gid tri phdp Iy titong duong.

Diéu 180. Hang hda gia cong.

1. Tdt cd cdc logi hang héa déu cd thé dupe gia cong, trir truomg hop
hang hda thujc dién cdm kinh doanh.

2. Trudmg hgp gia cong hing héa cho thuong nhin nudc ngoai dé tiéu thy
& nutde ngodi thi hang héa thudc dign cdm kinh doanh, cdm xudt khdu,
cdm nhdp khdu cd thé duge gia céng néu duoc co quan nha nide c6 thdm
quyén cho phép.

Diéu 181. Quyén, nghia vu cita cdc bén dt gia cong.

1. Giao m@t phdn hodc toan bg nguyén liu, vt ligu gia cong theo ding
hop ddng gia céng hodc giao tién d€ mua vat ligu theo sé lugng, chdt
lwong va muic gid théa thudn.

2. Nhin lai toan b$ sdn phdm gia céng, mdy moc, thiét b cho thué hodc
mugn, nguyén lidu, phu liéu, vat 1, phé ligu sau khi thanh 1y hop dong
gia cong, triv truomg hop cd thda thudn khdc.



KO THUAT NGORI THUONG

3. Bdn, tiéu hily, tdng biéu tai chd sdn phdm gia cong, mdy moc, thiét bj
cho thué hodc cho mugn, nguyén lidu, phu ligu, vt tu du thia, phé phim,.
phé liéu theo théa thudn va phi hop véi quy dinh cia phdp ludt.

4. Ci2 ngui dai dién dé kiém tra, gidm sdt vigc gia cong tai noi nhdn gia
céng, cit chuyén gia dé huong dfin k§ thugt sdn xudt va kiém tra chdt
lugng sén phdm gia cong theo thda thudn trong hop dong gia cong:

5. Chiju trdch nhiém d6i vdi tink hgp phdp vé quyén sé hiu tri wé ciia
hang hoa gia cong, nguyén liéu, vat liéu, mdy mdc, thiét bi ding dé gia
cong chuyén cho bén nhan gia cong

Pidu 182. Quyén va nghia vu ciia bén nhdn gia cong.

1. Cung ting mdt phdn kodc toan b¢ nguyén liéu, var lidu dé gia cong
theo théa thudn vdi bén dgt gia cong vé s lugng, chdt luong, tiéu chudn
ky thudt va gid.

2. Nhdn thit lao gia cong va cdc chi phi hgp Iy khdc.

3. Truomg hgp nhén gia cong cho 1& chitc, cd nhdn nudc ngodi, bén nhin
gia cong dugc xudt khdu tai chd san phdm gia.cdng, mdy moc, thiét b
thué hodc mugn, nguyén ligu, phy ligu, vat 1 dut thira, phé phdm, phé lidu
theo vy quyén ciia bén ddt gia cong. '

4. Truomg hop nhdn gia cong cho 8 chite, cd nhdn nudc ngodi, bén nhdn
gia cong dugc midn thué nhp khdu ddi véi mdy moc, thiét bi, nguyén
liéu, phu liéu, vat ut tam nhdp khdu theo dinh mic dé thuc hign hgp ddng
gia cong theo quy dinh ciia phdp lugt vé thué.

5. Chju trdch nhigm vé tinh hgp phdp ciia hop dong gia cong hang hoa
trong truong hop hang héa gia cong thugc dién cdm kinh doanh, cdm
xudt khéa, cdm nhdp khdu. '

Didu 183. Thu lao gia cong.

1. Bén nhén gia céng cd thé nhdn thi lao gia cong bdng tién hodc bdng
sdn phdm gia cong, mdy moc, thi¢t bi dang dé gia cong.

2. Trong trudmg hop gia cong hang héa cho 18 chitc, cd nhdn nudc ngodi,
néu bén nhin gia cong nhin thit lao gia cong bdng sdn phdm gia cong,
mdy mdc, thiét bi dang dé gia cong thi phdi tudn thi cdc quy dinh vé
nhdp khdu doi vdi sdn phdim, mdy mdc, thiét bj do.

Trong triiong hop: thuong nhén Vigt Nam dit gia cong hang héa &
nutbe ngodi thi cdn tudn thi cdc nguyén tic sau:
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» Thuong nhén Vigt Nam thujc moi thanh phdn kinh & déu dige
ddt gia cong ¢ nwéc ngoai cdce logi hang héa da dwgc phép luu thong
trén thi trudng Viét Nam dé kinh doanh theo qui dinh ciia phdp lugt.
Vige xudt khidu mdy mée, thiét bj, nguyén li¢u, phu li¢u, vt tu d€ gia
cong va nh@p khdu sdan phdm gia céng phdi tudn thii cdc qui dinh ciia
phdp ludt vé xuit nhéap khiu. .

Hgp dong ddt gia cong hang héa & nubc ngoai va thii tuc hdi quan doi
véi xudt nhdp khdu hang héa dgt gia cong theo qui dink tai Diéu 12 va
Diéu 16 Nghi dinh nay (Piéu 19 — NP 57 ).

Quyén va nghia vu clia doanh nghiép dat gia céng hang héa & nude
ngoai: (Piéu 20 - NP 57). '

a. Pugc tam xuat khdu mdy méc, thi€t bi, nguyén liéu, phu liéu,
vt tu hodc chuyén khdu mdy méc, thiét bi, nguyén liéu, phu
ligu, vit e, tf nuwde thit ba cho bén nhén gia cong dé€ thuc hién
hop ddng gia cong.

b. Pudc t4i nhip khdu sidn phdm di gia cong. Khi két thic hgp
3Bng dat gia cong, dude tdi nhip khiu m4y méc, thiét bi, nguyén
liu, phu liéu, vat tu du thiva.

c¢. Pudc bdn sdn phdm gia cdng v mdy mde, thi€t bi, nguyén liéu,
phu liéu, v4t tr d xudt khiu dé thyc hién hop dbng dit gia cong
& thi trdng khdc va ndp thué theo qui dinh hién hanh.

d. Puoc mién thu€ xuit khiu, nhip khiu ddi véi mdy méc, thit bi,
nguyén liéu, phy liéu, vat tf tam xuit kh4u, tdi nhap khiu va sin
phim gia cdng nhip khfu; n&u khong tdi nhip khiu thi phii ndp
thu& xuit khiun theo qui dinh cia Luat thu€ xuit khiu, thué nhap
khiu. D81 vdi nguyén liéu, phu lidu, vit tf mua tai nudc ngoai dé
gia cong ma sdn phim gia cong dugc nhip khidu thi phdi chiu
thu€ nhép khdu theo qui dinh clia Luat thu€ xuit khiu, thué nhip
khiu.

e. Pudc cif chuyén gia, cong nhin k§ thuit ra nudc ngoai dé kjém
tra, nghiém thu sdn phim gia cong.

III. PHAN LOAL

Ngudi ta thudng phin loai gla cong hing xuit khiu dya trén céc tiéu
thifc sau:
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1. Theo quyén s@ hitu nguyén vat li¢u trong qu4 trinh sdn xuft san
phim, cé:

L7
g

*e

*
s

Hinh thifc nhin nguyén liéu giao thinh phim: Bén dit gia cong
giao nguyén liéu hodc ban thanh phim cho bén nhin gia cong va
sau thdi gian sdn xudt, ché tao, s& thu hdi thanh phim va trd phi
gia cong. Trong trudng hgp nay, trong thdi gian ché tao, quyén
s& hitu vé& nguyén liéu vin thudc vé bén dit gia cong.

Hinh thifc mua dift bin doan: dira trén hgp déng mua ban hang
dai han v8i nudc ngodi. Bén dit gia cong ban ddt nguyén ligu
cho bén nhén gia cong va sau thdi gian sdn xuat, ché tao, sé mua
lai thanh phdm. Trong truding hgp nay quyén s hitu nguyén vat
liéu chuy&n tir bén dit gia cong sang bén nhén gia cong.

Hinh thic két hop: trong d6 bén dit gia cong chi giao nguyén vit
liéu chinh, con bén nhén gia cong cung cip nhitng nguyén vit
liéu phu.

2. Xét v& miit gid cd gia cbng, co:

L/
"

<3

Hop_ddng thuc chi thue thanh: trong dé bén nhén gia cong thanh
to4n véi bén dit gia cong toan bo nhitng chi phi thuc t€ cda minh
cOng vdi ti€n thd lao gia cong.

Hop_d8ng khodn: trong d6 ngudi ta xdc dinh dinh miic cho mdi
san phdm gbém: Chi phf dinh mifc va thd lao dinh mic. Hai bén
sé thanh todn vdi nhau theo gid dinh mic d6 du chi phi thu’c t€
cla bén nhan gia c¢dng 12 bao nhiéu chiing nifa.

3. Xét vé midc 49 cung cAp nguyén liéu, phu lidu, cé:

@

Bén At gia cong giao todn bd nguyén phu liéu, ban thanh phim.
Trong mbi 16 hang déu c6 bing dinh mic NPL chi tiét cho ting
loai sdn phdm m3 hai bén 43 thoa thudn va duge cdc cip quin 1y
xét duyét. Ngudi nhin gia céng chi viéc td chitc sdn xudt theo
diing miu cia khéch va giao lai sdn phdm cho khdch dat gia
cdng hodic giao lai cho ngudi thi¥ ba theo sy chi dinh cia khach. |
Bén dit gia ¢ong chi giao nguyén li€u chinh theo dinh mic, con

‘nguyén liéu phy thi bén nhédn gia cong ty Khai thdc theo ding

yéu ciu cia khéch.
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& Bén dat gia cong khong giao bt cif nguyén phu liéu nao cho
khéch, bén nhén gia cong ty lo.nguyén phu ligu d€ san xuat hang
héa theo yéu cau. : '

4. Theo loai hinh sdn xufit, cé:
< SAn xudt ché bién.
< Lip rép, thdo dd, phd d3.
& Taiché.

.0

Chon loc, phan loai, lam sach, 1am mdi.
Dong g6i, ké ky ma hiéu.
Gia cong pha ché...

o

&,
.0

»
.0

*,

1vV. HGP BPONG GIA CONG.

1.Khdi ni¢m:
Hop déng gia cong hang xuat khiu l1a su théa thuin gifa bén dit gia
cong va bén nhan gia cong, & cdc nude khac nhau, trong dé qui dinh rd
guyén Igi va nghia vy ciia cdc bén trong qué trinh gia cong hang hoa.
Thong thudng, ¢6 nhitng qui dinh sau:

e Loai hang gia cong. _

« Nguyén phy liéu, dinh mic cita ching. .

e Thoi gian, phudng thic cung cﬁ'p,l giao nhdn nguyén phu liéu,

méy méc, thiét bi. - :

Pio tao cdng nhin. -
Thasi gian, phirdng thifc giao nhén sn phim.
Tién gia cdng va phuong thic thanh todn.
Céc quyén 1¢i va nghia vu khic cla céc bén...

2. N6i dung hgp déng gia cong:
a. Mot hop ddng gia cong thung c6 hinh thitc va ni dung nhu sau:

HOP PONG

So:
Ngay:
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Bén A:
Tén:
Pia chi:
Pién thoai, Fax, Telex, E mail
Ngudi dai dién:

BénB:
Tén:
Pia chi:
Dién thoal, Fax, Telex, E mail
Ngudi dai dién:

Bén A va Bén B da thda thugn ky k€t hdp ddng gia cong theo nhiing
didu kién va diéu khodn dudi day.

1/ Hang gia cong:
= Tén:
= S8 lugng:

=  Qui cdch phdm chit:
» Hang miw
2/ Tién gia cOng:
= Tidn gia cong, diéu ki¢n cd s3 giao hang, ddng tién thanh todn.
= Téng gia tri hop ddng. -
» Phuong thic thanh todn.
3/ Nguyén phuy li¢u:
» Loainguyén phu li€u, thiét bi m4y moc.
= Pinh mifc gia cong.
= Dung sai cia nguyén phy li¢u, m4y méc thiét bi.
= S§lugng, thdi gian, dia diém giao nhin nguyén vit liéu.
= Chst lugng, gid cd, diéu kién co s3 giao hang.
4/ Pao tao nhén céng:
» S& lugng nhén cong.
« Chat lugng dao tao.
« Hinh thic, thdi gian dia diém do tao.
s Chi phi dao tao.
5/ Phuong thifc xust tra sin phim:
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»  S§ Iugng, chat lugng, thdi gian giao hang.
* Bao bi, k¥ mia higu.
» Diéu kién co sd giao hang, dia dlem giao nhén san phﬁm
*  Phuong tién vin tai.
6/ Bio hiém.
7/ Thudng phat.
8/ B4t kha khing.
9/ Khi&u nai.
10/ Trong tai.
11/ Piéu khodn chung.

DAI DIEN BEN A DAIDIEN BEN B

b. Qui dinh ctia Nha nuéc vé Hop dong gia cong:

Theo tinh than ctia ND 57/1998/CP ngay 31 thdng 7 nim 1998, ndi dung
cia hgp dong gia cong dudc qui dinh nhu sau: (diéu 12, ND 5’?)

Hop dbng gia cong phdi dugc 13p thanh vin ban va bao gdm céc diéu
khoén sau:

a. Tén, dia chi ctia cc bén ky hgp ddng.

b. Tén, s& lwong sdn phim gia cong.

c. Gi4 gia cOng.

. d. Thoi han thanh todn va phutang thiic thanh toén.

e. Danh muc, s8 lugng, tri gid nguyén liéu, phy li¢u, vat wr nhip khdu va
nguyén liéu, phu liéu, vt e san xuit trong nudc (néu cé) dé gia cong;
Pinh mic sif dung nguyén li¢u, phuy liéu, vat tu, dinh mic vit o tiéu hao
va ty 1& hao hut nguyén ligu trong gia cong.

f. Danh muc va trj gid mdy mdc thiét bi cho thué, hodc cho mugn hodc
ting cho aé phuc vu gia cong (néu ¢d).

g. Bién phép xir Iy phé liéu, ph€ thdi va nguyén tdc xit 1y mdy mdc,
thiét bi thué mugn, nguyén liéu, phy ligu vit tr du thira sau khi két thic
hodp ddng gia cong.

h. Dia diém va thdi gian giao hang.

i. Nhan hiéu hang héa va tén goi xuit xit hang héa.

j. Thai han hidu lyc clia hgp dong.
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(Chi tiét xem ND 57 — Phdn phu luc).

_¢. Hgp dbng gia cong hang may mgc vdi nudc ngodi:
Trong hoat ddng gia cong quéc t& clia Viét Nam hién nay, hang dét may
chi€m vi tri hang dau. Vi viy trong phin nay va phin bai tip cudi
chuong ching toi gidi thigu mot s& hgp dong gia cong may mic d€ sinh
vién tién tham khdo va st dung lam bai tap.

Hyp déng gia céng hang may mac xudit khéu thuomg co deng:

PROCESSING CONTRACT
NY...
Date:...
Between: Name:
Address:
Fax: Telex: E mail
Hereinafter called as “THE CONSIGNOR™
And: Name:
Address:
Fax: Telex: E mail

Hereinafter called as “THE CONSIGNEE”

Boih parties have agreed to sign this contract under the following terms
and conditions: '
1. Objeet of the contract:
2. Commodity, price and amount:

< Commodity:

% Style No:

< Quantity:
Price (CMT, CMP, CMPQ....).
ETA SGN of material and accessories.
ETD SGN of products.
Total amount:
3. Delivery terms:

& Fabric and accessories:

L7
o

L
..'

*,

#, *
o °oe
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» Delivery term:
» Shipping documents:
& Finish garment:

» Delivery term:

» Shipping documents:
4. Technical stipulation and quality:
5. Payment:
6. Inspection:
7. Claim:
8. Arbitration:
9, General conditions:

FOR THE CONSIGNOR FOR THE CONSIGNEE

Pé hidu duge hop ddng gia cdng hang may mic cin ndm viing mot 56
thudt ngit thudng dugc sif dung nhu:

« CMT: Cut - Make — Trimming.
C6 nghia 12 gié gia cong gom cong cit, may, &, hoan tdt sn phim. Xép
vao thdng — riéng chi phi bao bi do ngudi dat gia cong lo.

e CMP: Cut — Make — Packing
Gi4 gia cong gbm: cong cit, may hoan tit, dong g6i (chi phi bao bi do
ngudi nhén gia cong 1o)

e CMP+Q: Cut-Make-— Packing + Quota
Gi4 nay gdm gid CMP cdng phi Quota.

e CMA+Q: Cut—Make-— Accessories + Quota,
Theo gi4 ndy bén Dit gia cong chi cung c4p nguyén licu, cdn bén Nhén
gia cong lo phdn c4t, may, phu li¢u, phi quota.

e CMT + Thr (thread) + Q
Giéng nhy CMT ngoai ra bén Nhin gia cong con lo thém chi va phi
quota.

e Master sample — Mau chil.

s Approval sample — MAu ddi.

e Consumption rate — Dinh mifc sif dung.

214



%9 THUAT NGORAL THUONG

V. NHUNG VANDE CAN CHU Y VE GIA CONG QuUOC
TE.

Theo kinh nghiém cia nhing qudc gia da gat héi dudc nhiéu thanh cong
trong hoat dong gia cong qudc t& cho thay: Gia cbng qudc t&€ khong chi
g6p phin gidi quyet vige lam, tdng thu nhip cho ngudi lao ddng, tang
kim ngach xudt kh&u cho dat nude, ma con giip nudc nhin gia cong o
thém may méc, thiét bi, cong aghé hién dai, hoc tdp dugc kinh nghiém
quan Iy tién ti€n, lam quen v6i thi trudng th gidi.. DE khai thédc triét dé
nhitng 1gi ich ciia gia cOng qudc t&, khi chon 481 tac, dam phén, ky két
hop déng gia cong can chu ¥:

< Dinh mic sif dung nguyén vit ligu va tién gia cdng cho mot don
vi san phdm: Pay la ndi dung chii yéu clia hgp dong gia cbng,
nén cin nghién ciu k§, ddm phén gidi d& khach hang ky hop
ddng vdi gia thich hdp (ta khong bi thua thiét).
Cin chon nganh c6 trién vong 1au dai &n dinh cho nén Kinh t€.
Chon nudc dat gia cong 4& thu hit dudc k§ thudt mdi, von dau tu,
dao tao 46i ngdl cén b va cong nhén lanh nghé, duge hudng céc
wu dai vé thu€ va vu dai khdc ...

*, »
0.0 0.0
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. Déi véi mt midbc ngheo, dong din, nhu Viét Nam, thi hoat

dpng gia cong hang xudt khdu cé vi tri ddc bigt quan trong.

. Gia cong hang xudt khdu la m@t phuong thic sdn xudt

hang xudt khdu, trong dé ngudi ddt gia cong, & mft nitdc,
cung cip don hang va mdu ma, mdy méc, thiét bi, nguyén
vt Beu, bdn thanh phim,.. theo dinh mitc da dugc thoa
thudn cho nguti nhén gia cong, & nudc khdc. Ngudi nhdn
gia cong 18 chitc qud trinh sdn xudt sdn phdm theo yéu cdu.
Giao lai toan by sén phim cho nguvi dét gia cong dé nhégn
tién cong. '

Tit nhitng ddc diém néu trén cia hogt djng gia cong hang

xudt khifu, ddn dén hgp dong gia cong cé nhiéu diém khdc

biét so vdi hgp dong xudt nhip khdu, vi dy nhu: Do tgo.
Kiém tra, didu khodn lién quan dén quyén s& hitu cong
nghigp (nhin higu, kifu ddng..). Diéu khodn quan trong
trong hop déng gia cdng la dinh mitc nguyén phy ligu va
gid gia cong.

. Dé dam phdn, k§ két va 18 chilc thuc hi¢n hop dong gia

céng cé higu qud, cdn c6 dii thong tin, gidi nghigp vu va
ndm vitng nhitng qui dinh ciia Nhé nude déi vdi hogt dong
gia cong qudc 1.
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BAI TAP CHUONG VII

Phin tich, nhén xét v& c4c hgp ddng gia cdng dudi day, tim ra céc thi€u
sét, trén cd s& 46, 1ap hgp déng hoan chinh.

Baj 1: -
CONTRACT
N° CHS_VITE /05 - 04
Date: April, 15" 2005.
Between:
CHS...
Hereinafter called “The Consignor™.

- And:

VITE...
* Hereinafter called “The Consignee”.
1) OBJECT OF CONTRACT:

CONSIGNEE WILL MANUFACTURE AND EXPORT THE
FINISHED GARMENTS JOB DUTIES OF CONSIGNEE INCLUDING
PERFORMING CUTTING, SEWING, BUTTONING, PACKING.

DESCRIPTIONS OF GARMENTS: WOMEN'S SHIRTS. (CAT.7) TO
E.U
2) QUANTITY, PRICE, DELIVERY, QUOT

STYLENO | QUANTITY | CMTQ. PRICE | DELIVFRY TIME
P 1360 10,000 PCS 1.02 USD JUN,05.2005
TOTAL 10,000 PCS 10,200.00 USD | ///

< THE FINISHED GARMENT WILL BE SHIPMENT AFTER 20
DAYS CONSIGNEE RECEIVING MATERIAL AND
ACCESSORIES.

< CMTQ. USD (AS MENTIONED) INCLUDING MAKING

CHARGE, QUOTA, SEWING THREAD, AND HANDLING

CHARGE IN VIETNAM. . '

DELIVERY TERM: F.0.B HOCHIMINH CITY. DESTINATION

OF DELIVERY IS SPECIFIED TO EC COUNTRIES.

3,
"
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3) CONSUMPTION: SHELL MATERIAL AND ACCESSORIES PLUS

2%.

4) MATERIAL: THE FOLLOWING PIECE GOODS AND
TRIMMING MATERIAL, WILL BE SHIPPED TO CONSIGNEE BY
CONSIGNOR. '

-
..0

7
b

L
"o

SHELL MATERIAL. INTERLINING. LINING.

ALL ACCESSORIES. (EXCEPT SEWING THREAD)

ALL MATERIAL AND ACCESSORIES. FINISHED
GARMENTS WILL BE IMPORT EXPORT IN HOCHIMINH
CITY PORT.

AFTER RECEIVING MATERIAL, THE WHOLE CHECKING
PROCESS : SHOULD BE CARRIES BY THE
REPRESENTATIVES OF BOTH SIDES  BEFORE
PRODUCTION. 8

IN CASE OF FIRE OCCURS FOR THOSE MATERIAL, THAT
BEING, KEPT IN THE WAREHOUSE OF THE FACTORY,

" CONSIGNEE SHOULD PAY FOR COMPENSATION TO

CONSIGNOR THE AMOUNT 100% CIF VALUE OF THOSE
MATERIAL SHOWN ON THE COMMERCIAL INVOICE.

IN CASE THE PRODUCT IS MISTAKENLY MADE OR
RUINED, (NOT DUE TO FABRIC OR ACCESSORIES
OFFERED), IT WILL CAUSE REDUCTION IN QUANTITY
AS REQUIRED, THERE WILL BE NO PAYMENT FOR
MAKING CHARGE, ADDITIONALLY, THE CONSIGNEE
SHOULD MAKE A COMPENSATION FOR THE LOSS IN
FABRIC AND ACCESSORIES.

5) PRODUCTION:

218
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SIZE SPECIFICATION: AS GIVEN.

PACKING: TO BE ADVICE.

CONSIGNEE MUST PROVIDE SIZE SET APPROVE,
SAMPLE BEFORE MASS PRODUCTION.

ACTUAL CONSUMPTION FOR FABRIC SHOULD BE
MUTUALLY CONFIRMED BY BOTH SIDES BEFORE
PRODUCTION.
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6) PAYMENT: AFTER THE FINISHED GARMENT HAS BEEN
INSPECTED, BEFORE SHIPMENT, CONSIGNOR WILL PAY THE
CMTQ PRICE BY T/T INTO CONSIGNEE’S ACCOUNT.

REQUIRED SHIPPING DOCUMENTS:
< 3/3 ORIGINAL BILL OF LADING.

COMMERCIAL INVOICE.

ACTUAL PACKING LIST.

CERTIFICATE OF INSPECTION.

CERTIFICATE OF ORIGIN (TEXTILE PRODUCT FORM)

ONE ORIGINAL...

% EXPORT LICENCE. (TEXTILE PRODUCT FORM) ONE
ORIGINAL...

7) INSPECTION: CONSIGNOR AND/OR ITS AGENT SHALL HAVE

THE RIGHT TO EXAMINE WORK IN PROCESS AND ALL

FINISHED AND PACKAGE MERCHANDISE. SUCH INSPECTION

SHALL NOT CONSTITUTE IN WAIVER OR CONSIGNEE'S

RESPONSIBILITY. NO MERCHANDISE SHALL BE SHIPPED

WITHOUT CERTIFICATE OF INSPECTION ISSUED BY BUYER OR

BUYER’S AGENT. ' '

8) GENERAL TERMS:
¢ ITS REQUIRED THE SPIRIT OF MUTUAL COOPERATION
OF BOTH SIDES AMICABLY DISCUSSING TO SETTLE ALL
THE PROBLEMS AND DISPUTES AS WELL.

% IN CASE OF ANY SIDE FAIL TO PERFORM OR INFRINGE
THE REGULATION AMONG THE CONTRACT, ALL THE
LOSSES WILL CLAIMED BY COMPENSATION TO THE
OTHER SIDE. '

& THIS CONTRACT IS MADE OF ENGLISH INTO SIX
COPIES. THERE FOR EACH SIDE WITH SAME VALIDITY,
AND WILL BE EFFECTIVE BY COUNTERSIGNING OF
BOTH SIDES.

THIS CONTRACT SHALL BE CONSTRUCTED AND GOVERN BY

THE LAW OF THE REPUBLIC OF CHINA.

IT’S HEREBY AGREE THAT DISTRICT COURT OF TAIWAN.

SHALL HAVE JURISDICTION OVER ALL DISPUTES ARISING

L7 * L/
" ..0

7
"
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UNDER THIS CONTRACT, EITHER THE CONSIGNOR OR
CONSIGNEE UNDER TAKE TO SUBMIT TO SUCH
"~ JURISDICTION. '

MADE IN HOCHIMINH CITY
DATE: APR. 15. 2005

CONSIGNOR CONSIGNEE

FOR AND ON BEHALF OF FOR AND ON BEHALYF OF
Bai 2: _
PROCESSING CONTRACT

N 01/03 LLL_HHH

Date: Dec. 15", 2005,
Between: HHH
Hereinafter referred to as H on the one hand.
And: LLL
Hereinafter referred to as L on the other hand.

RECITALS

WHEREAS, H is willing to reserve the production capacity of L for the
purpose of producing spring and winter Coats, Jackets upon the terms
and conditions set forth in the present agreement.

WHEREAS, L is willing to transform the materials and accessories
delivered by H into spring and winter Coats, Jackets for H upon the
terms and conditions set forth in the present agreement.

NOW, THEREFORE, THE PARTIES HAVE AGREED AS FOLLOWS:
Article 1:-

L will produce for H 320,000 Pcs mcludmg 70,000 Pcs for Coat and
250,000 Pcs for Jacket.

Estimated CM price for Coat: USD 6.501pc
Jacket: _ USD 5.50/pc
Style No: Will be fixed by annex.

Total amount of Agreement: USD. 1,830,000.00.
Expiry date of Agreement: Dec.31, 2005.
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These Garments will be exported to GERMANY, SWITZERLAND and
' SINGAPORE. |

Article 2: _

L warrants that it owns all the necessary worker (including qualified
workers and technicians, machines, spare ‘parts,...), to perform its
obligations regarding the production of garments provided in this
agreement. '

L especial warrants that it owns or will own within one month preceding
the beginning of the production, all the ironing machines required to
fulfill its obligations. .

Article 3: -

The detail style, quantity of each style and CM price will be agreed by
both parties, each season, within the month preceding the beginning of
the production and will be attached here to as ANNEX.

The CM price includes packing ‘material and carton box.

Article 4: _

H undertakes to provide to L full orders, materials and accessories to
cover all the production capacity reserved by L for H during the
existence of this agreement.

H shall supply to L all the materials and accessories necessary to allow
L to produce the goods required, according to a consumption rate which
will be agreed by both parties, plus 3% of waste allowance.

H shall also provide all the accessories for packing such as pollybag,
scotch tape and plastic pin.

Each season H shall provide L with a production schedule, including the
delivery time, the type, quantity and quality of goods...

Article 5: _ |

H shall deliver the materials and accessories to L in the CIF
/HOCHIMINH city any PORT.

H shall provide L with all the necessary information and documents
regarding the material and accessories delivered to L before the arrival
of the shipment and, at the latest, within 7 days before the arrival of
shipment.

Upon unloading of materials and accessories in L warehouse,
representatives of both parties will check the quantity of all items
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delivered to L and will jointly establish a control report which will be
sent to H within 7 days following the arrival of the materials,
accessories delivered by H.

If the control report does not mention any differences between the
quantity and quality of the materials received by L and the one that has
been delivered by H, L shall be deemed io have accepted the goods
delivered and no reclamation shall be ac¢epted.

Should there be any delay in the delivery by H of the materials and
accessories and if this delay either has prevented the production to
begin or has terminated the production, the delivery time will be
increased of same delay.

Article 6:

H. shall provide L with all technical conditions and approprated
documents such as master samples, paper patterns, consumption rates,
size specifications and assortments, color cards,...

L. undertakes to respect the guality required by H and to base the
production on the samples approved by a representative of H, and
according to the technical know — how of H.

A representative of H. will suryey and control the production and
attempt to solve all technical problems arising from the execution of
this agreement.

In the event quality praduction is below the quality level which was
agreed by both parties at the time of the agreement, and, if L remains in
default to remedy the default within 15 days of their noting, H shall
have the right to terminate the agreement all damages incurred in
respect of the default.

Article 7:

L shall deliver the finished garments to H, according to the production
schedute on F.0.B. Ho Chi Minh City any Port basis.

The name of the vessel and the destination of the garments will be
clearly instructed by H. Destination port.

All other specification regarding the documents will be specified in the
further announcement.

Article 8: _

H will inspect the finished garment upon reception.
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Should there be any shortage in quantity, non-respect of the quality
required by H, or any other defects, H shall within 15 days following
the discovery of the default, and in any case not later than 30 days
following the reception of the garment, notify L thereof in writing and L
undertakes to remedy the defects within 30 days upon receipt of the
written notice mentioned here above.

Should L remain in default to remedy the defect, H shall be entitled to
the reparation of the prejudice caused by this default.

Article 9: '

H will make payment to L by TTR in favor of L to the account No. at
INDOVINA BANK HO CHI MINH City upon reception of the shipping
documents required by H. .

The amount of payment shall be in United States Dollars.

Article 10: '

L. responsibie for any delay in delivery which will cause shipment by air
instead of sea airfreight, Airfreight costs will be paid by L.

Article 11: _ :

H must prove their legal right in using any registered trade — marks
which are put on their goods and also allow L to use those ones for H
goods. _

" H also guarantee that they will take full responsibility for any of trade —
marks claim.

Article 12:

The present agreement, as well as any agreement in connection
therewith, shall be governed by the laws of BELGIUM.

Any dispute rising out of or in connection with the present agreement
shall be finally settled in accordance with the Rules of Conciliation and
Arbitration of the International Chamber to the sail rules.

The arbitration procedures shall be governed by the laws of BELGIUM.
IN WITNESS WHEREOF . the parties here to have caused this
agreement to be signed by their duly authorized officers, on the date
first above written. This agreement is made 04 English copies which 02
for L and 02 for H with the same validity.

HHH International N.V LLL Company
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Bai 3:
CONTRACT

No: 05/DL — ES/04
Date: Apr.11. 2005
Between: )
ES~-C
Tel:
Fax:
Represented by:
Hereinafter called: “Party A”
And:
Company Ltd.
Tel:
Fax:
Represented by:
Hereinafter called: “Party B”
Both parties have agreed to sign this contract under the following term
and conditions: |
I Object of the contract:
Processing garments in the frame of job work in which:
1.1 Party A supplies all fabric and accessories together with
technical document & necessary conditions basing which Party B
organizes production to meet Party A's requirement in guantity, quality
and shipment time. .
1.2. Part B secures necessary capacity in the Party B’s factory to
carry out production in accordance with fabric, accessories and
technical conditions provided by party A to ensure complete quantity,
quality delivery time. The factory involved in producing garment shall
be accepted by two parties.
IL Commodity, unit price, value, label
2.1.  Commodity, unit price, value

CMP | Value
prince (USD)

r_Nu | nmodit Quota Quantity
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_| @USD)

01 | Jacket Cat 21 and | 250.000 pcs 2,00 500.000
_ free

02 | Training Cat 29 and | 150.000 sets 2,50 375.000
suits free

03 | Pants Cat 6 and | 250.000 pcs 1,60 400.000
free

04 | Shorts Cat 6 and | 150.000 pcs 0,80 120.000
free

Total 650.000 pcs 1.395.000

: 150.000 sets

Say: US dollar one millions three hundred ninety five thousand only.

The above unit price includes cutting, making, packing, thread, small
PP bag, embroidery thread and carton box.

Other materials to be supplied by Party A.

Finished products export to All countries.

2.2. Label/Trade Mark: )

The Party A will supply main label and guarantees that trade mark of
goods have right to use by trade mark registry certifying and will be
fully responsible if any dispute occurs.

III. Delivery time:

3.1.  Delivery time:

Material delivery time ETD: to be advised later.

Shipment date of finished production: Not later than June 30. 2006.

If material are sent late to Party B, the shipment date of finished
products shall be delayed accordingly. ;

3.2. Delivery term: FOB Saigon port — Incoterm 2000.

3.3. Fabric and accessories: Party A will supply fabric and
accessories to Party B free of charge on CIF Saigon port by container
basis in complete and sufficient quantity with good quality up to
schedule to ensure production progress.

Quantity and description of goods must be correctly and clearly
indicated in B/L and other shipping documents to enable Party B to
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fulfill import’s formalities. 3% of fabric and 3% of accessories shall be
added to consumption rate for production wastage allowance.

Party A shall advice party B by Fax details of fabric and accessories
shipment at least 01 week before landing the first lot to fulfill import
formalities.

Shipping documents of fabric and accessories include:

1 Origin B/L marked “Freight prepaid” consigned to DOLIMEX
HOCHIMINH CITY VIET NAM and mentioned this contract number.

1 Signed invoice.

1 Packing list.

Shipping documents shall be informed to Party B to attention of the
Export dept, within 03 days after shipment.

Any expense happened due to late documents from Party A shall be on
Party A account. With 7 days after arrival of fabric and accessories in
the factory, representative from both parties will check the content of
each package, and have control report made, signed an sent to Party A.
3.4. Finished garments:

Party B will ship the finished garments according to stipulated schedule.
Destination, packing method and shipping mark will be instructed by
Party A in technical documents soO that Party B can arrange export
formalities on time. '

Shipping documents of finished goods include:

Original clean on board “Bill of Lading”™: 3 original & 2 copies.
Commercial invoice duly signed in triplicate.

Packing list in triplicate.

Certificate of Origin.

Export licence (if any).

Inspection certificate.

Shipping documents will be sent to Party A within 07 days afier
receiving B/L and Customs declaration.

IV. Technical stipulation and quality:

4.1. Party A shall provide Party B with all technical documents and
conditions such as master sample, paper patterms, markers, size specs
fabric and accessories, sample cards etc, consumption rates, at least 10
days before production stars.
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42. Quality of garments will be based on fabric and accessories
supplied by Party A and approval samples confirmed by both parties
before production.

V. Payment:

Payment will be made by TTR covering-the amount of the Commercial
invoice of the actual shipment in favor of... to the account No:...
Through VIETCOMBANK HOCHIMINH S.R.V after shipment date,
but before Party A receives a set of exporting Doc.

V1. Inspection:

6.1. Authorized representative from Party A will come o inspect the
goods during production and before shipment, and together will Party B
has responsibility to solve any problem arising from this contract
execution, avoiding interference with production progress and shipping
schedule.

6.2. Party A shall inspect finished garments at the Party B’s
warehouse and issue the final inspection to accept exporting the above
goods mentioned. '
VII. Claim and Arbitration:

7.1.  Party B shall inspect fabric and accessories upon receipt. Should
there be any shortage in quantity and/or defect in quality, Party B shall
advise Party A by telex or fax within 10 days, and have a survey report
made and sent to party A within 20 days after receive of goods. Party A
shall ship immediately supplement or replacement otto ensure complete
production.

72. Claim and disputes, if any should be settle amicably by .
consultation between the two parties in case no settlement can be
reached each party is entitled to submit the relevant claim or dispute to
the Economic Court at HoChiMinh City, Vietnam due to its Arbitration
rule.

VIII. General condition:

Both parties confirm their willingness to fulfill contract’s obligations.

It is fully understood that this contract shall be carried out in strict
accordance with the stipulations and instructions outlined herein and
under the terms and conditions listed in this contract.

oy v |
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Any enclosure, supplement, amendment, or modification to this contract
shall be valid only a written agreement has been duly signed by both
parties.

In case violation by either party of this contract’s terms and/or
conditions causes financial losses to the other party, the violating party
shall bear full responsibility to compensate the affected party with
reasonable amount agreed upon by both parties.

IX. Expiry:

Expiry of the contract to June 30. 2005.

This contract is madé in Hochiminh City on Apr.11. 2004 in 06 copies,
each party keeps 03 copies of equal validity with effect from the
signing date.

PARTY 4 PARTY B
For and on behalf of for and on behalf of

Bai 4:
So sénh Hgp ddng Gia cOng Quéc 1€ véi Hop dong Ngoai thuong (hop
ddng mua ban hang héa qudc t&).

Bai 5: ..

Nhitng qui dinh méi cia nha nudc Viét Nam vé Hgp ddng Gia cong va
Gia cong v6i thong nhin nude ngodi.

BAI TAP LGN CHO NHOM
Cic nhém di nghién ctiu thyc t€ tai cdc doanh nghiép (thudc moi thanh

phin kinh t&), trén cd s d6 phan tich d4nh, gi4 c4c hgp dong gia cong
cda cdc doanh nghiép d6. Trinh bay két qui nghién cifu trirée 16p.
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CHUONG VIll

HOP BONG CHUYEN GIAO CONG NGHE

L CONG NGHE VA NHUNG VAN PE CO LIEN QUAN.

M3i doanh nhan trong nén kinh t& thi trudng déu mong mudn tim thé
manh canh tranh nh& nhiing sdn phdm c6 sdc thda min ngudi tiéu ding
vé s6 lugng, chat Iugng, kiéu déng, gid tri sif dung vdi gid ha.

T4t c4 nhiing yéu cdu d6 gén 1ién vdi cong nghé ma doanh nhén sif
dung. Chinh vi vy ma cdng nghé trd nén mdt dbi twgng sin ling cda
c4c doanh nhédn trén toan th€ giéi, rd nén mdt bi mit mang ¥ nghia
sdng con trong th€ gidi canh tranh.

V4y cbng nghé 1a gi?

1. Pinh nghia cdng nghé:

Trong budi ddu cong nghiép héa, ngudi ta guen dung khéi niém ky thuat
(Technique) v6i ¥ nghia 1a céng cu, gidi phép, kién thitc duge sit dung
trong sn xuat. Ti€p d6 xudt hién khdi niém cong nghé (Technology)
véi ¥ nghia ban d4u cla né rdt hep, chi 12 tudn ty cdc gidi phdp k9§ thut
trong mot diy chuyén sin xuat. Tif nhitng ndm 60 trd lai ddy, do vin dé
mua bdn cong nghé trd thanh mdt hoat dong s6i dong trong gidi kinh
doanh ciia th€ gidi, nén cong nghé da 1a mdt van dé thu hit sy quan tdm
clia gi6i nghién cfu, ¥ nghia ctia khdi niém cong ngh¢ duge md rdng
trong Iinh vyc kinh doanh nay va hoat dong mua bén cong nghé dugc
luat phép quéc t& xem 12 mot ddi tegng diéu chinh.

Theo ti€ng Anh thi chit cong nghé: Technology bao. gbm hai chi¥ goc
Techno va logy.

Techno cé nghia 1 cong nghé, chif nay 1am gbc cho nhﬁng tiY ¢6 lién
quan dén viéc 4p dung khoa hoc vao cong nghigp.

Logy c6 nghia 12 hoc, chif ndy 1am g8c cho nhilng tif mang ¥ nghia
nghién cifu, hoc tdp mdt van dé c6 phuong phip va hé thong.

Cho nén theo thudt ngil ndy thi cong nghé 1a viéc dp dung khoa hoc vao
cong nghiép bling cdch si dung nhiing nghién cifu va xit Iy mdt cach c6
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hé thdng va phuong phdp. Pay 12 mdt khéi niém theo tIf ngl, con trong
qué trinh phat trién cba kinh t& the gidi thl khdi nigm clia cong nghé
ditge hinh thanh din din va cic trudng phdi khic nhau d3 ¢6 nhitng dinh
nghia khdc nhau nhu sau: -
< ESCAP (Economic and Social Commission for Asia and the Pacific).
Cong nghé 1a mot hé théng ki€n thic vé qui trinh va ky thuft ché&
bi&€n san phdm vit chit hay théng tin.
Theo dinh nghia nay cong nghé s& bao gdm hai phan:

> Phin cing: may méc, thiét bi.

% Phin mém: ki€n thitc, cong thic, bi quyét...
Tuy nhién néi d&n phin ciing va phén mém 12 néi dén nhitng khdi niém
d3 duge ding trong linh vuc cong nghé may tinh va bao tri. Trong linh
vyc cong nghé, ching duge st dung dé phan biét nhiing ki€n thic da
dugc tr liéu héa vi khong ham chifa ky thudt vdi nhitng san phdm dugc
sin xudt bing nhitng ki€n thiic d6.
& UNCTAD (United Nation Conference on Trade And Development).
Qua kinh nghiém trong hoat dong thyc tién clda minh UNTAD da dwara
mot s& hoat déng thude pham trit cong nghé nhu sau: _
Nghién citu kha thi va khdo s4t thi trrdng trude khi diu tu.
Thu thap thong tin-vé mdt s6 k¥ thudt sin c6.
Thiét k& k¥ thuit.

e Xay dung nha méy, 14p dat thi&t bi.

o Phit trién cong nghé sn xuft, nghia 12 nhiing tri thic hién than

trong ban than qué trinh sin xudt.

Ngoai ra, UNTAD ciing x€p vio pham trt cong nghé nhifng yéu to sau:

e Tri thitc vé& quén 1y va vin hanh cdc phuong tién sdn xuat.

e Théng tin thi trudng. '

e Ning luc ci tién tai chd d€ nang cao higu qui cda qud trinh sdr

Xuat.

& AIT (Asian Institute of Technology). _
Céng nghé 1a ddu vao nguyén thly dé sin xuat hang héa va dich vy
nhitng cdi nay duge mua va bén trén thj trudng th& gidi nhy hang ho
theo mdt trong cac dang sau:
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 Tu liéu san xudt va doi khi 1a cic san phim trung gian 12 40
tegng ciia nhilmg giao dich thuong mai dic biét c6 lién quan dén
nhifng quyét dinh dau t.

o Sic lao dong thudng 1a ¢6 chat lugng va dbi khi ¢6 chat ludng
cao, ddi hdi khd ning sif dung mdy méc va Ky thudt, diéu chinh
céch gidi quyét van dé va hop 1y hoa thong tin dé sin xudt ra
hang héa cin thiét.

o Thong tin k§ thudt hay thudng mai dugc cung cdp trén thi trudng
hay duge gilt bi mat.

Viy c6 thé néi cong nghé li ddu vawo cho viéc sdn xudt hang hoa va
dich va, la kién thic vé qud trinh ché bién vit chdt hay théng tin, kién
thite &y ham chiia nhiing thong tin vé qud trinh ché bién, trong cdc
phuong tign, thiét bi va con nguvi tham gia vio qud trinh ché bién vit
chat hay thong tin.

Mb ta cu thé cong nghé dudc k&t hop bdi bon thanh phin cd bin sau:

» Trang thiét b (Technoware)

» Thong tin (Inforware).

» Ky ndng (Humanware).

» T8 chic (Orgaware).

B6&n thanh phén nay ¢ tdc dung qua lai véi nhau &€ thyc hién bat ky
mot sy bién ddi ngudn vit chit nao trong qud trinh sdn xudt. Su thay ddi
cdc y&n 18 nay dién ra tir don gian dén phic tap, nhat 14 mifc 46 tinh vi
ca thanh phéin cong nghé méi so véi cong nghé cfl goi 12 ham ludng
ting thém clia cong nghé cai tién.

T nhilng dinh nghia trén vé cong nghé, ching ta ¢6 thé hiéu dudge
nhiing sai im thudng gap trude t6i nay § mot s6 ngudi, thudng hiéu
mua ban cong nghé dong nhat véi viéc mua ban thiét bi (1& ho#c toan
b3). Cch hiéu nay trén thuc & dd mang lai mot s6 hdu qué gdy lang phi
cho sin xudt.

Vi du: C6 xi nghiép dd nhdp mot s6 thiét b ciia nudéc ban. Nudc bgn dén
Idp dgt xong, cho chay thit va ban giao. Sau dé mdt thoi gian, thiét b
ngimg hoat dgng, xi nghiép khéng' phuc hdi dugc vi khong c6 hd so,
khdng duge huong d&n. Khi héi ban, dugc ban cho biét viéc dé khong cd
trong hop dong mua thiét bi. Viéc thuong lugng khong cd két qué phdi dé
mdy nging hoat ddng trong hang chuc ndm. Sau nay xi nghiép phdi ky
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hop déng voi mét trudng dai hoc & trong nudc dé phuc hbi hoat dong cia
mdy v I3p hé so hudng ddn qui trink sit dung, duy tu, bdo dudng.

D&i vai phin cing nhu mdy moc, thi&t bi thi trén thi trudng dd 6 gid cd
&n dinh. Ngudi ta mua ban né nhu mua ban hang héa thong thudng (Xem
lai chuong 6). o

Vin dé gay nhiéu ric r6i thudng ném trong pham vi mua bén phan mém
ctia cng nghé, bdi n6 khong c6 gid ¢ &n dinh, né tritu tugng nhiéu khi
dén muic tudng nhu vo 1y kKhong thé chap nhan dugc. M6t vi dy dd thanh
kinh dién trong lich s& mua bén cong nghé thé gii 1a cau chuyén “Mot
ciu ndi gié hai ta vang”™ do nhu céu cAp thi&t vé thiy tinh quang hoc
phuc vu chién tranh, ngudi Nga da mua bi quyét ndu thly tinh quang
hoc vdi gid hai ta vang. Bi quyét chi g6i gon trong mot cau “Khi niu
phai khudy”, kém theo hudng d&n khudy khi nzo va khudy bing cdi gl.

2. Phén loai cong nghé:
Pé phin loai cOng nghé ngudi ta dya vao nhiéu tiéu thifc khac nhau:
a) N&u xét theo ban chét cia qud trinh ché bién sin phdm vat chit hay
thong tin, ta ¢6:
& Cong nghé sinh hoc.
Cong ngh& héa hoc.
Cong nghé laser...
Cong nghé dién t...
& Cong nghé tin hoc ...
b) Né&u xét theo trinh 83 cong nghé, ta c6:
& Cong nghé lac hiu: cong nghé da 151 thoi vé nguyén ly. -
& Cobng nghé tién ti€n: 1A cong nghé c6 ti€n bo so v6i cong nghé d
st dung trén dia ban.
DE d4nh gid mitc 4O tién tién cda cong ngh€, ta dya vao cdc xu hudn
sau:
e Ning ludng tiéu hao > 0
Nguyén vit ligu si dung 20
Nhin lyc > 0
e Hiéusuit > 1 _
o Ham lugng phin mém/ phin cing > <«
% Cong nghé cao (Hightech) 1a cong nghé mdi vé nguyén 1y.

>
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% Cong nghé trung gian hay cdng nghé thich hop 13 céng nghé ndm
giita cong nghé lac hju va cong nghé ti€n tién...
¢) Néu xét theo mic 49 sach clia cdng nghé c6:
< Cong nghé sach.
% Cong nghé khdng sach.
d) Né&u xét theo pham vi dia 1y, c6:
% Cong nghé trong nudc.
% Cong nghé quéc t€.
¢) N&u xét theo tinh chat, c6:
< Cong nghé ché tao.
< Cong nghe thiét k€.
& Cong nghé quén ly...

3. Ngubn gbc cong nghé:

D3&i véi mot quic gia cong nghé duge hinh thanh i hai ngudn:
e Tu nghién cthu.
e Mua lai clia nuGc ngoai.

4. Thi truding va céc luéng cbng ngh¢:

Hoat déng chuyén giao cong nghé dang di&n ra s6i dong trén todn th&
gidi. _

P& hinh thanh mdt c6ng nghé mdi cdn phéi trdi qua 4 giai doan c6 lien
quan mat thi€t vdi nhau:

Nghién ciu ¥ Trién khai —+  San xufit Thj trudng

Bén giai doan ndy c6 thé dién ra trong ndi by mdt qudc gia va cling ¢6
thé din ra gilta cdc qudc gia véi nhau.
Cic ludng cong nghé: _

e  Chuyén giao doc: Chuyén giao khi cong nghé con la myc tiéu, b
quyét, cong nghé dugc thyc hién chuyén giao doc ti¥ nghién cifu dén sén
Xuat.

- Chuyén giao doc thudng thdy & cdc nudc phét tri€n, c6 diéu kién va
tiém lyc dé tién hanh nghién citu, trién khai. |
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- Chuyén giao doc c¢6 wu diém 13 mang dén cho ngudi sdn xuit mot
cong nghé hoan toan mdi, ¢b kha ning canh tranh va “thing dam” trén
thi trudng, nhung cling phai chdp nhdn mdt muc d5 mao hiém tuong ddi
cao.

e Chuyén giao ngang: la sy chuyén giao mot cong nghé hoan thién

tif mo6t xi nghiép nay sang mdt xi nghiép khic. Pay la nhing cbng nghé
da dugc thit thich bing nhitng sdn phdm ¢6 uy tin trén thi trudng.
. Chuyén giao ngang c6 wu di€m la do tin cdy cao, it mao hiém, nhung
ddi hdi bén nhan cong nghé phii c6 trinh do ti€p nhdn cao d& trdnh
nhitng sai 1am trong chuyén giao va phai nhan mdt cong nghé dudi tim
ngudi khac.

e Chuyén giao cong nghé Bic — Nam: 1a chuyén giao cong nghé t
cde nude phat trién sang cdc nudc dang phat trién.

e Chuvén giao cong nghé Nam — Nam: 12 hinh thic chuyén giao
cong nghé gilfa cdc nude dang phat trién véi nhau.

L. CHUYEN GIAO CONG NGHE (CGCN).

1. Khdi niém CGCN:

Tén tai nhidu quan diém khdc nhau xung quanh van d€ nay:

Theo quan diém clia ESCAP thi chuyén giao cong nghé ti¥ nudc ngoai la
viéc ti€p nhdn cdng nghé nudc ngoai va 1a mét qud trinh vat 1y (tri te)
— physical (Intellectual) process — mdt qud trinh di kém vdi vige huin
luyén todn dién clia mdt bén va su hidu biét, hoc hoi clia mbt bén khic.
Theo quan diém ciia B Khoa hoc - Cong nghé — Moi trudng, thi:
CGCN 13 mdt hoat dong nhidm dira kién thitc cong nghé tr ndi nghién
cifu d&n ndi 4p dung hodc i ndi ¢6 trinh d& c¢ong nghé cao dén ndi ¢b
trinh d6 cong nghé thip hon. - :
Xét v& mat phap Iy CGCN 1a mot hoat dong nhim chuyén quyén s hitu
hodc quyén sif dung mdt cong nghé tit mot phép nhan (hoic mot thé
nhén) sang mdt phdp nhén (hodc mdt thé nhan) khéc.

Tém lai:

Chuyén giao cong nghé 12 mdt qué trinh, trong d6 bén giao cong nghé
thong qua céc hinh thic hoat dong nhim chuyén nhudng cho bén nhén
¢6ng nghé nhifng thanh tyu cong nghé va nhiing quyén 1di 6 li€n quan.
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Khai niém CGCN dugc cu thé héa tai Viét Nam nhu sau:
Theo “Phép I€nh chuyén giao cdng nghé vao Viét Nam ” nam 1988
thi nhitng hoat ddng dudi day dugc coi la chuyén giao cong nghé:

e Chuyén giao quyén s& hitu hodc st dung sdng ch&, gidi phdp hitu
ich hoic cdc d8i tugng s6 hitu cong nghiép khac.

e Chuyén giao cdc bi quyét hoidc kién thitc k¥ thudt chuyén mon
dudi dang phuong 4n cong nghé, tai li¢u thiét k€, cong thic,
théng s6 k¥ thudt ¢6 hodc khong kém theo thi&t bi.

e Cung cap céc dich vu h& trg va tu vin cong nghé, ké ca dao tao
va théng tin.

Khéi niém CGCN dudgc chi tiét héa trong Nghi dinh clia Chinh phi s&
45/1998/ND-CP ngay 01/07/1998 Qui dinh chi tiét vé CGCN:
“Chuyén giao cong ngh¢ ” 13 hinh thic mua va bin cong nghé trén cd
s hop déng CGCN da dugc théa thudn phi hdp véi qui dinh cha phép
luat. Bén bédn c6 nghia vy chuyén giao céc ki€n thic tdng hgp cda cdng
nghé hodc cung cap cdc mdy mdc, thi€t bi, dich vu, dao tao... kém theo
cdc ki€n thitc cong nghé cho bén mua va bén mua cé nghia vu thanh
toin cho bén ban & ti€p thu, sit dung cdc kién thifc cong nghé do theo
cdc didu kién da thda thugn va ghi trong hgp ddng CGCN.

Chuyén giao cong nght trong nwée 1a CGCN trong lanh thd Viét Nam,

triY viéc chuyén giao qua ranh gidi khu ch& xuat.

Chuyén giao cong ngh¢ tit nitéc ngodi vao Vigt Nam 1a CGCN tif ngoai

bién gidi quic gia hojc t trong khu ché& xuit clia Viét Nam vao lanh

thd Viét Nam. a

Chuyén giao cong nght tit Vigt Nam ra nudc ngodi 12 CGCN tf trong

bién gidi ra ngoai bién gidi qudc gia Viét Nam hodc chuyén giao vio

trong khu ché xudt.

Ciing theo ND 45, ndi dung CGCN bao gém:

1. Chuyén giao cdc d6i tuong sd hitu cong nghiép: sdng ché&, gidi phép
hitu ich, kiéu déng cong nghiép va nhan hi¢u hang héa dang trong
thosi han duge phdp ludt Vigt Nam bio hd va duge phép chuén giao.

2. Chuyén giao céc bi mat vé cong nghé, ki€n thic dudi dang phudng
4n cong nghé, cdc gidi phdp ky thuat, qui trinh cong nghe, tai licu
thi€t k€ so bd va thiét k& k§ thudt, cong thifc, thong s6 k§ thuét, ban
v&, so @b k¥ thuat, phdn mém mdy tinh ( dude chuyén giao theo hgp
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ddng CGCN); thong tin 4T li¢u v& c6ng nghé chuyén giao (sau day
goi t41 12 cdc thong tin k¥ thudt) c6 kém hodc khong kém theo may
moc, thiét bi.
Chuyén giao céc gidi phdp hdp 1y héa sdn xuat, 481 mdi cong nghé.
Thuc hién cdc hinh thifc dich vu hé trg CGCN dé& bén nhin cé dugc
nang lyc cong nghé nhim tao ra san pham vd/hodc dich vu véi chat
lugng duge x4c dinh trong hgp ddng, bao gdm: a/ H3 trg trong viéc
chon ¢dng nghé, hudéng din ldp dat thi€t bi, van hanh thi cdc diy
chuyén thi§t bi nhim 4p dung cong nghé dudc chuyén giao; b/ Tu
vin quan 1y cong nghé, o vin quén 1y kinh doanh, hudng din thuc
hién cdc cong nghé duge chuyén giao; ¢/ Pao tao huin luyén, ning
cao trinh d6 chuyén mon va quén 1y cha cong nhin, cdn b k¥ thuit
va c4n bd quan Iy d€ nim viing cong nghé dwgc chuyén giao.

5. M4y mdc, thiét bi, phudng tién ky thujt k&m theo mdt hodc mot s&
n6i dung néu tai cdc khodn 1,2,3 va 4 Piéu nay. (Piéu 4 ND 45).

2. Cdc khai niém lién quan d&€n CGCN:

P& tranh dugc nhiing sai 1dm déng ti€c trong hoat dong chuyén giao
cong nghé, viéc im hidu cin k& cdc thuit ngtt, khéi niém 12 rit cén thiét
va 1a mot trong nhilng budc quan trgng hd trg vigc dam phén, ky keét,
thyc hién hop déng dat ket qué tot. Dudi ddy xin gidi thiéu mot s8 thudt
ng cin biét:

« B3o ho phép Iy (Legal protection) Bio hd phdp 1y mot s8 doi
ttfg‘ng nao d6 12 viéc xdc l4p cdc quyén (cia cé nhén, phap nhan) d&i véi
461 ttgng d6 va dugc bao vé quyén da duge xdc 18p. _

e Bio hé phéap Iy quyén s& hifu cdng nghiép 1a viéc bio hd cdc
sdng kién, gidi phdp hitu ich, kiéu dang cbng nghiép, nhin hi¢u hang
héa, ngin chin sy canh tranh khong lanh manh.

e S& hifu cong nghiép (Industrial property) 12 thuat ng ddng
dé chi quyén s& hitu hgp phép ddi vdi cdc sdng ché&, gidi phép hitu ich,
kidu déng cong nghiép, nhin hiu hang héa, dich vy, tén goi xudt xd
hang hoa.

e Sang ch€ (Invention) 12 gidi phdp k¥ thuat mdi so vdi trinh 43
k§ thuat trén th€ gidi, 6 tinh sdng tao, €6 kh ning ap dung trong céc
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Tinh vuc kinh t& — x3 hdi. (Theo Piéu 1é vé sing kién cdi ti€n k¥ thudt —
hop 1y héa san xudt va sdng ch& cla Viét Nam).

o Kidu ddng cong nghi¢p (Industrial design) 12 hinh déng bén
ngoai cia sin phdm dude thé hién bing dudng nét, hinh khdi, mau sdc
hodc sy két hgp nhifng y&u 18 d6, c6 tinh mdi adi véi thé gidi va ding
1am mZu d& ché tao sin phdm cong nghiép. (Theo Diéu 1& vé kiu ding
cong nghiép). "

e Nhin hi¢u hang héa (Trade mark) 12 nhing dgu hiéu dung
dé phén biét hang héa, dich vu cang loai ciia céc cd s3 sén xudt, kinh
doanh kbdc nhau. Nhin hiéu hang héa c6 thé 1 tir ne™ hinh dnh, hodc
sit két hgp céc yéu 5 d6 duge thé hién bing mdt huue nhiéu mau sic
(Theo Diéu 1é vé nhin higu hang héa).

e Know - how la khéi ni¢ém ding dé& chi kién thic, s8 ligu, @i

liéu, thong tin k§ thuit dudc dic K&t rit ra tit kinh nghiém thyc tién ma
thi€u né ngudi san xut khong thé dat dude k&t qud mong muon.
Theo WIPO (World Intellectual Property Organization ~ T8 chiic s hitu
trf tué thé gidi) thi Know — how A nhitng dif liéu thong tin k¥ thudt hay
Kkign thitc thu dugc it kinh nghi¢m hay k§ ndng c¢6 thé 4p dung vao thuc
ti&n, dic biét trong cdng nghiép.

e Show — how: néu know — how md ta thuc trang thl show — how
miéu tA céch thic phét trién know — how hay d€ xay dung mot know —
how mdi.

e Viin bling bdo hy (patent): Theo WIPO thi patent 1a mdt vén
bing ma ndi dung cia né duge bio ho phép 1y. Patent chi dugc cép cho
nhiing séng ch& mdi c6 tinh.sdng tao va ¢ khi ning 4p dung vio cong
nghiép. Bt ky ai mudn sif dyng thudng mai sdng ché phdi duge sy dbng
¢ clia chd thuong mai sdng ché, 12 ngudi di dugc cong nhin sy bio hd
phap 1y 46i v6i viéc khai thdc va sit dung thuong mai séng ch€ trong
patent. Thong thudng thdi han bdo hd patent 12 15 — 20 nam.

o Licence: la gify phép cho phép mdt cd nhdn hay mot t8 chife
khdc duge st dyng patent.

3. Phan loai hoat ajng CGCN:
a/ N&u xét theo ndi dung hoat dong chuyén giao, c6:
< Mua ban gify phép hay CGCN c6 kém theo hdp dbng Licence.
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& CGCN khong kem theo hop ddng Licence.
% CGCN kém theo dau w nf ban:
e  Hop tac san xudt.
e G6p von lién doanh.
o  Mau dich bb trix.
& Dich vy tr vén.
& Nhip nhin 12i cdng nghé.
b/ Né&u xét theo chiéu sdu cia CGCN, ¢é:
& Trao ddi ki€n thic.
» Chia khéa trao tay. .
San phdm trao tay.
Thi trudng trao tay.

(.

L)

L)

L
.0

L

*,
L4

4. Cd s& phap Iy trong CGCN vao Viét Nam:

4.1. B¢ ludt dén sy Viét Nam: trong d6 6 2 chudng lién quan d&n
CGCN: chuong 11 va Chudng 1L

Chutong II: Quyén sd hifu cong nghiép (dicu 780 dén 805).

Chuong IHI: Chuyén giao cong nghé (diéu 806 d€n 825).

4.2. Phdp lgnh chuyén giao cong nght nuéc ngodi vao Vigt Nam, ndm
1988: _

G3m 5 chuong 25 diéu:

Chutgng I: Nhilng qui dinh chung.

Chuiong 1I: Hop ddng CGCN.

Chuong III: Chudn y hop ddng CGCN.

4.3. Nghi dink 49 / HDBT ngity 4/3/1991 cia H§i dong Bj trudng qui
dinh chi tiét viéc thi hanh Phdp lénh CGCN nudc ngodi vao Vigt Nam.
Nghi dinh nay gém 6 chucng 32 didu.

4.4. Nghi dink 45/ CP ngay 1/7/1998 ciia Chinh phit qui dinh chi tiet
vé chuyén giao cong nghg. Nghi dinh nay bao gdm 5 chudng 39 diéu.

4.5. Piéu g vé mua bdn quyén sit dung sdng ché, gidi phdp hitu ich,
kidu ddng cong nghiép, nhin higu hang héa v bt quyét k§ thudt. Bicu
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16’ ndy ban hanh kém theo NP 201/HPBT ngay 28/12/1988 cia Hoi
ddng B trudng, diéu ¢ gém 6 chuong, 27 diéu.

Chugng I: Qui dinh chung

Chuong II: Hop ddng Licence.

Chuong IH: Ky két, phé duyét va ding ky hgp ddng Licence.

Chutong IV: Thuc hién hop dong va gidi quy€t tranh chap.

Chugng V: Tai chinh va ch€ dd khuyén khich hoat d6éng mua ban
Licence.

Chuong VI: Biéu khoén thi hanh.

4.6. Nghi dinh 63 /CP ngay 24/10/1996 ciia Chinh Phii quy dinh chi tiét
vé s& hitu cong nghiép, 25m 8 chuong 70 diéu, nhim cu thé héa chuong
H va III cia BS ludt din sy ngay 28/10/1995.

4.7. Théng e 3055 /TT/SHCN ngay 31/12/1996 ciia B Khoa hoc Cing
nghé va Mbi trudng, hudng dén thi hanh ND 63 / CP.

4.8. Cdc vdin bén khdc: céng vdn 213 /PC/QL ngay 6/5/95 cita B§ Khoa
hoc Céng ngh? vé Moi trudng;’ céng vin 2554 /GSQL/CV ngay
30/7/1995 cita Tong cuc Hdi quan...

4.9. Mgt 56 Cong wbc Qubc t&¢ ma Vigt Nam tham gia nhu: “Céng wdc
Paris ”, “Théa uwéc Madrid”...

IIL. HGP PONG CHUYEN GIAO CONG NGHE.
1. Khai niém:

Hop déng CGCN la sy thda thuin giita Bén Giao va Bén Nhén cong
nghé, trong d6 quy dinh quyén 1¢i va nghia vu cla cdc bén trong viéc
CGCN tit Bén Giao sang Bén Nhén.

Hop déng CGCN tif nude ngodi 12 sy thda thudn gita Bén Giao cong
nghé (& nudc ngoai) va Bén Nhin cong nghé (d trong nudc), trong do
quy dinh quyén Igi vA nghia vu cda cdc bén trong hoat ddng CGCN.
Theo qui dinh cda NP 45 “ Moi hoat ddng CGCN phéi dugc thuc hién
trén cd s& hgp ddng bdng vdn bin vé€ CGCN.”
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2. Néi dung ciia hgp dadng CGCN:

a. Noi dung co bin cia hop déng CGCN vao Vi¢t Nam dugc quy dinh
trong diéu 6 Phdp lgnh CGCN nubc ngoai vao Viét Nam, hop dong
cén phéi c6 cdc diéu khodn sau:

1.

= e

7.
8.

D& utong CGCN: tén, ni dung, dac diém cong nghé va két qud
phai dat dugc.

Gis cd, diéu kién va phuong thic thanh to4n.

Pja diém, thoi han va tién 86 chuyén giao.

Didu khoan lién quan dén sd hifu cong nghiép.

Tha han hiéu Iyc, diéu kién sifa d8i va két tic hgp ddng.

Cam k&t ciia hai bén vé chat hugng, dd tin c4y, bdo hanh, pham
vi bi mat ctia cong nghé va cdc cam két khac d€ bdo ddm khong
6 sai sot trong cong nghé va CGCN.

Viéc dao tao lién quan dén CGCN.

Thi e gidi quyét tranh chip phat sinh tif vigc thyc hién hgp
ddng CGCN, luat dp dung khi gidi quy€t tranh chip.

Déne thoi Phép lénh cling khong ché 4 diéu khodn khong dudc dira vao
wonghop_déng (zrit trudng hop dugc co quan nha nudc c6 thdm quyén
cho phép). N§i dung nay duge quy dinh tai diéu 7 Phép iénh CGCN vao
Viét Nam:

1.
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Rang budc bén Nhin cbng nghé mua nguyén vit li¢u, t liéu sdn
xudt. san phdm trung gian hodc sif dung nhin Iuc tif ngudn do
bén Giao cong nghé chi dinh.

Khéng ch& quy md sén xudt, gié c& v pham vi tiéu thu sén
phdm ciia bén Nhin cong nghé, k& ci viéc chon dai Iy tiéu thu
san phim hodc dai dién thuong mai.

Han ch€ thi truding xust khdu ciia bén Nhan cong nghé trlf nhitng
thi trudng ma bén Giao cong nghé dang ti€n hanh sdn xudt tiéu
thy sin phim cing loai hodc da cép Licence doc quyén cho bén
thit 3.

Han ch& bén Nhan cong nghé nghién cifu va phat trién cong
nghé dude chuyén giao hoic._ tiép. nhan ¥ nhing ngudn khic
nhilng cong nghé tuong tf..
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b. Trong ND 45/CP nhitng nfi dung trén dugc qui dinh cu thé hon
nhit sau:
Theo didu 11, NP 45, hgp dbng bao gdm nhitng ndi dung chinh sau day:
1.Tén, dia chi bén giao va bén nhén:
¢ Tén, chifc vu ngudi dai dlén cla cdc bén, sd tai khodn cla céc
bén.
¢ T6m tht két qua hoat ddng nghién ciu, trién khai hodc két qua
sin xuit, kinh doanh lién quan d€n cong nghe dudc chuyén giao
ciia bén giao.
2. Pinh nghia céc khai niém, thudt ngl s dung trong hdp dong.
3. N6i dung cong nghé duge chuyén giao:
¢ Tén cong nghé;
¢ Mb ta chi ti€t nhimg dic di€m, ndi dung, mic do an toan, vé
sinh lao ddng cda cdng ngh€ dugc chuyén giao; trong trudng hgp
bén giao cung cdp mdy méc, thiét bi kém theo cdc ndi dung khéc
cua cong nghé, hap ddng phdi néu rd danh myc mdy mée, thiét
bj bao gdm tinh ning k¥ thuit, ky ma hi€u, nudc ché€ tao, nim
ché tao, tinh trang chat lwong, gid cd.
¢ K& qua cu thé dat duge sau khi thyc hién chuyén giao (vé mit
chit lugng sin phdm hang hda, dich vy, dinh midc Kinh t€, k¥
_ thudt, v& mit nang suit, cdc y&u 1o vé& mdi trudng, xa hoi).
4. N$i dung chuyén giao quyén s& hifu cdng nghiép (néu c6) theo qui
dinh cia phap ludt vé& s& hifu cong nghi¢p.
5. Quyén han va tréch nhiém cila cdc bén trong viéc thyc hién chuyén
giao cong nghé.
6. Thdli han, ti€n 46 va dia diém cung cap cong nghé, miy moc thiét bi.
7. Céc ndi dung %ién quan d&n viéc d2o tao va hd trg k¥ thuft dé ddm
bio thuc hién chuyén giao céng nghé bao gbm:
¢ No&i dung chuong trinh, hinh thdc, linh vic, s0 lugng hoc vién,
chuyén gia bén giao va bén nhan, dia di€m, thdi han;
¢ Trich nhiém cda cic bén trong viée 13 chifc 330 tao va hd trg k§
thuét;
¢ Trinh d6, chét lugng, két qui dat dugc sau khi do tao va hd trg
k¥ thudt;
‘¢ Chi phi cho do tao va hd trd ky thuit.
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8. Gid ca va thanh toén: _

¢ Gis ca, diéu kién va phuong thic thanh todn (loai tién, dia diém,
thdi han...});

& Trudng hop cong nghé dude chuyén giao gbm nhiéu ndi dung
khéc nhau trong hop ddng, phai ghi 16 phén thanh todn cho mdi
n6i dung chuyén giao, gid thanh todn cho viéc chuyén giao
quyén sé hitu cong nghiép;

¢ Trong qud trinh thyc hign hop ddng, khi mdt ndi dung hodc mot
s5 ndi dung hop ddng khong duge thyc hién, thi bén nhin c6
quyén yéu ciu diéu chinh viéc thanh todn.

9. Cam k&t clia cdc bén vé bio ddm, bdo hanh va thdi han bao hanh;

¢ Bén giao cam két ¢6 quyén hgp phép ddi véi viéc chuyén giao
cong nghé,

¢ Bén nhin cam két thyc hién ddng theo cdc thong tin k§ thuat clia
bén giao cung cap;

¢ Trén cd s bén nhin thyc hién ding chi din cla bén giao, bén
giao ¢6 nghia vy bdo ddm thyc hién chuyén giao cong nghé dé
dat duge nhitng k€t qud sau:

- Pat duge muc tiéu da dé ra trong hgp dbng;

- Cong nghé tao ra duge sdn phim hang héa va dich vu dat dugc cdc chi
tiéu chét lugng da duge dinh 15 trong hop dbng;

- Cong nghé dat duge céc chi tiéu kinh 1€ - k§ thuat, cdc chi tiéu tidu
hao nguyén liéu, nhién liéu, vat tr dd dinh ro trong hdp dbng;

- Cbng nghé bdo dim tudn thi cdc qui dinh clda phap luit vé mdi trudng,
v& an toan lao dong, vé sinh lao dong.

¢ Nhitng cam két khdc cda cdc bén nhdm ddm bdo khong x4y ra
sai st trong chuyén giao cong ngh€ va st dung két qua sau khi
hét thdi han hiéu lyc cda hgp dong;

¢ BZo hinh va thoi han bio hanh.

- Bén giao c6 trdch nhiém blo hanh céc ndi dung céng nghé dudc
chuyén giao, k& c& di v4i chat lugng mdy moe, thiét bi (néu mdy moc,
thidt bi do bén giao cung cdp) trong thdi han do cdc bén thda thuin
trong hgp dong;

- Trwdng hdp céc bén khong c6 thoa thudn khéc thi thdi han bdo hanh la
thdi han hgp ddng ¢6 higu lyc;
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- Trong thdi han bao hanh néu bén nhan thyc hién ding cdc chi dén clia
bén giao ma sin phdm hang hda, dich vu hojc cong nghé khong dat
duge ndi dung da 42 ra thi bén giao phéi thuc hién c4c bién phép khic
phuc bling chi phi cia bén giao.
10. Nghia vu hgp tac va trao déi thong tin ctia cdc bén.
11. Diéu kién sita ddi va hiy bd hop ddng:
12. Thi han hiéu lyc cda hop adng va nhiing diéu kién lién quan dén
cac bén trong viéc sfa 48 thoi han hidu lyc hodc Kkét thiic hgp dong.
13. Pham vi v mic d3 bdo 4im bi mat ddi vdi cong nghé dude chuyén
giao.
14. Trach nhiém cla m5i bén trong trudng hop vi pham cdc cam ket
trong hop dong.
15. Céc van dé lién quan d&n nhiing tranh chip phat sinh tir hop dbng:

¢ Dudc xi 1y theo qui dinh cda B&.Luét dan sy,

+ Hinh thic, thii tuc xi 1y tranh chap;

¢ Cd quan xt 1y tranh chap (co quan x€t x{i, ¢d quan gidr dinh

chit Iugng va gia cd cda cong nghé chuyén giao).

16. Ngay lap, ndi 13p, ho tén va chit Ky ctia ngudi dai dién cho tiing bén
k¢ hgp ddng. -
17. C4c phu luc chi ti€t hoa cdc didu khodn ciia hgp ddng: danh muc san
phédm va céc chi tiéu cht hugng sin phim, k& hoach dao tao, hb trg K¥
thuét, danh muc hé sd tai ligu hodc céc thong tin lién quan. Céc phu luc
néu trén 12 b phin khong tach r&i hop dong.

Ngoai cdc ndi dung chinh néu trén, cdc bén c6 th€ théa thudn va dua
vao hop ddéng nhiing diéu khodn khdc néu khdng trdi vdi qui dinh cia
Nha nude va ludt phép Vigt Nam. '

Didu 13 clia ND 45 qui dinh: Nhdng diéu khodn khong dugc dua vao
hop dong: :
Nhiing ndi dung sau day khong duge dua vao hop ddng:
1. Budc bén nhén phai mua hogc phai ti€p nhan tif ben giao hodc tlf bén
thit ba do bén giao chi dinh, nhifng 481 wong sau:

e Nguyén liéu, vat lidu;

o Tulidu sin xudt, may méc thiét bi, phudng tién vin tai;

e Sin phim trung gian; '
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e Lao dong gidn don;

e Quyén s dung ddi twong s hifu cong nghiép.
Trudng hgp do yéu ciu cda cong nghé ¢in ¢6 nhitng bdo dam déc bigt
v& nguyén liéu, vat lidu, céc phu kién, tUf liéu sdn xudt sdn phim trung
gian, nhan hfc c6 trinh dO ¥ thuat hodc quyén sif dung d5i wrgng sG hitu
cong nghiép kem theo thi ndi dung nay phéi dugc gidi trinh chi 1iét va
phéi duge cdc bén thda thuan. )
2. Bu6c bén nhan phai chip nhan mot 8 han mdc nhat dinh (trlf trudng
hop chuyén giao cong nghé dé thyc hién hop dong gia cong san pham)
vé:

e Quimd san xuat, s lugng san pham (hodc nhém san phim);

e Gi4 b4n san phim;

« Chi dinh: dai 1§ tiéu thy san phdm cho bén nhén, cd ch€ hoat

dong va quan hé gilfa bén nhin va cdc dai Iy nay.
3. Han ché thi trudng tiéu thu san phim, thi trudng xuat khau, khoi
ludng va cd cdu cdc nhém s4n phdm duge xudt khiu cda bén nhén.
4. Qui dinh bén nhin khong duge 1i€p e nghién cdu va phat trién cong
nghé duge chuyén giao hodc khong duge ti€p nhin nhing cong nghé
twong ty ti cdc ngudn khic.
5. Budc bén nhan chuyén giao vo diéu kién cho bén giao quyén sif dung
céc két qua cdi ti€n, d6i mdi cong nghé do bén nhan tao ra tr cong nghé
duge chuyén giao, quyen ngp ddn yéu ciu bdo ho sd hitu cong nghiép,
quyén s hitu cong nghiép va céc quyén khéc ciia cdc cdi ti€n, d6i mdi
cong nghé do.
6. Mi&n trif tréch nhiém ctia bén giao dBi vdi:

e Sai s6t cia bén giao trong chuyén giao cong nghé;

e M4y méc thi€t bi do bén giao cung cdp khong ddm bdo chat

ltgng nhu qui dinb trong hop ddng.
7. Ngiin cim bén nhin ti&p tuc sir dyng cong nghé da dudc chuyén giao
sau khi hét han hgp ddng (trir cac d6i tugng s@ hitu cong nghiép dang
con trong thdi han bio ho tai Viét Nam).
Trong trudng hgp céc bén thda thuin vé viéc bén nhén khong ti€p tuc su
dung cong nghé di dudc chuyén giao sau khi hé&t han hop ddng, thi céc
bén phéi gidi trinh v& st hop 1y cda thoa thudn 46 va hgp dong pha
dugc co quan quin 1y chuyén giao cong nghé ¢6 thdm quyén phé duyét.
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Hgp dbng chuyén giao cong nghé 1a hgp ddng khé, khong riéng cdc
doanh nghiép Viét Nam, ma cac t& chifc va cd nhin 8 cdc nudc dang
ph4t trién khdc déu mong muén ¢6 mot hop ddng miu hoan chinh.
Nhung cho dén nay chua ¢6 miu nao théa man ddy dd yéu ciu nay. Tuy
vy, dé gitip cdc ban gidm b6t kho khin khi soan hop ddng chuyén giao
cong nghé, dudi day xin gidi thiéu mot méiu tham khéo.

IV. HGP PONG MAU VE CHUYEN GIAO CONG NGHE
CUA ESCAP.

HGP DONG CHUYEN GIAO CONG NGHE

GIUA: (Tén ddy di cda cong ty cung cap, tir day goi tdt 12 “Bén giao™.
“The supplier™).

VA: (Tén diy di cla cong ty nhan, goi tit 1a “Bén nhin”. “The
receiver”).

MG DAU (Preamble).
Hop ddng niy dua trén sy théa thuin sau diy cua cdc bén:

a. Bén giao c6 mot bi quyé&t cé gid tri va dudc chifng thyc khi ning
thiong mai trong thiét k& va sin xuit...(san phdm).

b. Bén giao di thyc hién thanh cong viéc san xudt va ban...(sdn
phdm) qua... “mdt s3” nam.

c. Bén giao c6 quyén va kha ning d& chuyén giao bi quy€t nay cho
bén nhén.

4. Bén nhin ¢6 mong mudn va khi ning dé€ nhan bi quyét nay o
Bén giao va mong mudn san xuit...(san phdm).

e. Cic bén ky két cing nhau chd ddi sy thanh cong clia viéc s
dung bi quy€t, sy thanh cong trong san xudt va ban...(sdn phim)
ctia bén nhén.

f. ...(cdc khd ning va dy tinh khéc).

Piéu 1: Cédc dinh nghia (Definitions).

Trong hop déng nay, cdc thudt nglf duéi day dudgc hidu thdng nhét nhu
sau:
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a.

«Gan phdm” 1a c4c sin phim da dugc liét ke va ghi 18 trong phu
luc A. ‘ -
“Céng nghé™ 12 bi quyét sén xudt, cdc k§y nang, k§ thudt va qud
winh cin thigt d& san xuit san phdm phd hgp vdi cdc dic diém O
phu luc A. _

“Thong tin k¥ thuit” 12 toan bd céc thong tin diy dé, cin thigt aé
{ng dung va s& dung cdng nghé, & thi&t k&, thiy nghiém, trién
khai san xuit, ché bién, s& dung, van hanh, dai tu, bdo trl, thay
48i hoic ché€ tao lai sin phim. Thong tin nhu vy bao gbm
nhung khong chi gidi han boi chi din, tinh todn dic di€ém, thong
s& ché tao, ban V&, cdc bin in, dnh, ban d3 va phin mém mdy
tinh.

“Tai liéu” ¢6 nghia la cde tai liéu khdc dude ghi trong diéu 4.1
dudi day. :

“Gigp d3 k§ thuit” nghia 1a sy giip d3 cdn thiét dé dam bao
ring céc sin phdm thoa man cdc chi tiéu ky thuat hodc/va dé
loai bd kho khin hay thi€u sét trong viéc 4p dung cdng nghé.
“K§ thuat vién” nghia 12 bat cf ngudi quédn 1y, ngudi dao tao,
ngudi lam cong hay 12 6 vin do bén giao gii tdi bén nhdn vdi
muc dich thyc hién giip d8 k¥ thudt. '

“Lanh thd” nghia 1a: nuéc bén nhén va céc lanh thd khéc thich
hgp.

“Gid ban tinh” 12 t3ng gid tri ghi rong don hang cfia s4n phdm
duge bén nhan ban hogc sif dung khong trit di cdc chi phi ndo
ngoai céc chi phi dudi day vi chi & mic 49 céc chi phi nay da
thyc sy ton tai va duge ghi trong t8ng gid don hang:

Chié&t khiu (Discounts).

Lii va cdc phuy phi (Returns and Allowances).

Hoa hdng tiéu thu (Sales Commission).

Thué kinh doanh (Sales Taxes).

Chi phi bao géi, chuyén chd va bao hiém cho viéc tiéu thy.

Chi phi ddy dd cdc c&u kién khong thude vio ngudn cung cap.
“Chinh phii” nghia 1a chinh phi qudc gia, chinh quyén dia
phuong, cdc nha chife trich dia phuong va cdc cd quan cua ho.
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j. “B&tkhd khdng” nghia 12 nhitng sif ki¢n vudt qué tAm kiém sodt
ciia mdt trong cdc bén va ngin can hay 1am chim té viéc thuc
hién bat cif giao uéc ndo trong hgp dbng. Nhfmg s kién nay bao
gdm; nhung khéng chi gidi han bdi chi€én tramh, cdc cude ndi
loan, cdc cudc ndi diy, cdc hanh dong phé boai, cdc cude dinh
cong, sy dong ca gdy 4p luc hay céc hinh thdc lin cdng, viéc
dua ra dao ludt hay cic diéu chinh méi cda chinh phu chdy, nd,
hay cédc tai nan khong thé tranh duge, 1d lut, ddng dat hay cdc
hién wrgng oy nhién khc‘)ng.b‘mh thudng khic.

Dién 2: Pham vi cdng nghé (Scope of Technology).

Bén giao dong ¥ chuyén giao cong nghé ma Bén giao da ding cho Bén
nhén vao ngay hdp ddng bt ddu c6 hiéu lyc cho viéce s&n xudt sin phdm
d3 dudc chi 1o & phu luc A. Coéng nghé phéi phd hdp vé& moi mit d6i vdi
céc chi tiét v& sin ludng, hiéu quéd va hugng chat thdi 6 nhiém duge ghi
trong phu luc A.

Bléu 3: Lanh thd va diic quyén (Territory and Exclusivity).
3.1. S& dyng céng nghé va sin xuft sdn pham. (Use of Technology
and Manufacture of productlons)
a. Bén nhin cé dbc quyén sif dung cOng ngh¢ va san xuit sdn phiam
trong pham vi lanh thd, hoic.
b. Bén nhin ¢ quyén st dung cong nghé vao san xult sén pham
trong pham vi lanh thé.
3.2. B4n san pham (Sale of productlons)
- a. Bénnhén c6 doc quyén bin sén phim & pham vi lanh thd va trén
th& gidi, hodc.
b. Bén nhin cé dc quyen bén sén phﬁm & pham vi ldnh thd, hoic
¢. Bén nhin c6é quyén bin céc sdn phim & trong pham vi lanh th8
vi trén th€ gidi. Bén giao ¢6 quyén bén truc ti€p cdc sdn phim
trong pham vi 1anh thd hoidc thdng qua cdc bén thit ba.
33. Chuyén giao cong nghé t¥ bén nhin tdi cdc bén thi ba
(Transfer of the Technology by the Receiver to Third Partles)
a. Theo diéu khodn clia diéu 12 vé& “gilt bi mit”. Bén nhdn co
quyén chuyén giao cdng nghé cho cic bén thifc ba trong pham vi
1anh th, hoic.
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b. (Khéng c6 diéu khodn chuyén giao clia bén nhin).

Pidu 4: Chuyén giao cong nghé (Transfer of Technology).
Bén giao dong ¥ cung cip moi tai li¢u, dao tao hd trg k§ thuit cin thiét
A€ san xuat cic sin phidm phi hop vdi cdc chi ti€u k§ thudt da dua ra 3
phén phu luc A va phi hgp vdi thdi han dat ra trong myc 4.4 dudi day.
4.1. Tai liéu (Documentation): '

< Pham vi cia tai ligu. Tai lidu dé san xudt cdc sdn phdm bao gom

nhung khong chi gidi han trong:

a. Cic ban v&, so d8 k§ thuat va thiét k& cho sdn xudt va ldp rap.

Cic chi tiéu k¥ thuit.
Danh muc nguyén li€u.
Bang tinh todn tdng hop.
Quy trinh va s& liéu cho ki€m tra, thit nghiém va quy trinh ki€m
tra chdt lugng.
Céc quy trinh sdn xudt va ldp rdp.
Sdch hudng din van hanh va bdo dudng.
Phin mém may tinh.
Céng thic va bidu db.
j. Nhimng tai li€u thich hgp khéc.
& Hinh thitc tai liéu: Tai liéu phai diy du, chinh xdc va in rd rang.
Ngon ngit ciia 1ai lidu, bao gdm cic ban v&, ban md t4, cdc thigt k&
dudc viét hoan todn bang “Ngon nglt”. Cdc s& do ghi hoan toan theo
hé mét.
& Nhiing sai s6t cia tai ligu: BAt clf sai s6t ndo trong tai lién phai
duge sita chita khong chdm tré bing cich thay d8i, m& rong, hoin
chinh hay biing bdt cif phuong tién thich hdp nao khc.
& Sai sot trong phdn mém cia mdy vi tinh: Pnin mém cla mdy vi
tinh.bi hdng bdi bat cif 1y do nao trong thdi han cia hop dbng duge
Bén giao thay th€ pgay lap tic. Bén nhén khong phai chiu phi tén.
& Nhimng thay déi trong tai ligu: TAt ¢d moi su ndng cao, thay déi, b8
sung, sWa lai hay 12 nhitng thay d8i khdc trong qud trinh thuc hién
hop ddng d6i véi bat cif tai liéu ndo thudc hdp ddng nay s& dugc cung
cép ngay cho Bén nhén.

LRSS

i R

248



K¥ THUAT NGORI THUONG

< Quyen s& hitu tai lidu: k& tif lic cung cip, tit cd cdc tai liu duge
cung cap cho Bén nhédn cd li€n quan dén hgp ddng nay trd thanh sd
hitu cia Bén nhan.
4.2. Dao tao (Training):
<% Pham vi dao tgo: Bén giao ddng ¥ dao tao nhin su cho Bén nhan
v6i moi k§ thuit cdn thigt d€ sin xuat san phim phil hgp véi chi ti€u
k§ thuit & phan phu luc A. '

.

% Chuong trinh ddo tao: Trong vong... ngay k& ur khi hdp ddng co
hiéu Iuc, cdc bén k¥ két s& thod thuan:

+ Chuong trinh dao tao.

« Thi tyc kiém tra thich hop dé xdc dinh thanh céng ctia chuong
trinh d3o tao, bao gém (nhung khong gidi han bdi) ban théan
viéc kiém tra, tidu chuén x4c dinh ngudi dio tao da thic hién
t6t chuong trinh, ty 1& ngudi duge dao tao phai ddp Ung cic
tiéu chudn nay trude khi viéc dio tao dudce coi 12 ket thiic.

+ Ngay bit ddu va két thiic dio tao.

+ Noi ddo tao.

+ S8 ngudi duge dao tao.

+ Tén va trinh d6 chuyén mdn ciia nhilng ngudi dugc dao tao.

« Thi tuc d& thay thé nhitng ngudi duge dao tao khi thay khong
thich hgp trong qua trinh dao tao.

+ Thi tuc d& thay thé ngudi day khi thdy khong thich hgp trong
qué trinh dao tazo.

% Sy thay thé ngudi day: Khong ¢6 ngudi day ndo da dudc nhat tri
chon lai ¢6 thé bi thay th€ bing ngudi day khdc ma khong ¢6 vén ban
dbng ¥ cia Bén nhin.
& Ngbn ngit cia dao tgo: Ngbon nglf clia dao tao s& hoan toan la...
“NGON NGU”, Bén giao cam két cung cap sdch dao tao va cdc tai
liéu gitip d3 d2o tao cin thiét khdc bang... “Ngon ngt™.
< Chi phi dao tao: Chi phi dao tao do bén nhin chiu. Chi phi dudgc
tinh theo glﬁi gip g8 gilta ngudi day va céc hoc vién. Thai gian cua
ngudi day cdp cao dugc tinh theo... “S8 tién” ... “LOAI TIEN” mot
gi®s. Chi phi cho dio tao dugc glfi bing hda don hang thdng, tién duge
tr3 trong vong “SO NGAY " k& ti¥ khi nhén héa don.
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& Cdc chi phi: di lai, chi phi 4n & va cdc phi tdn khdc cho hoc vién
do bén nhan chiu, k& cd gii hoc vién (hay gido vién) vao mét nude
khédc bén “nudc bén giao™.

& K&t thiic dao tao: Vio cudi ky dao tao, Bén giao va Bén nhédn hay
céc dai dién clia ho s& t8 chifc kiém tra. N€u mdt ty 1€ thoa thudn cdc
hoc vién ddp ng dugc cdc tiéu chudn thi bén giao va bén nhén cung
cdp ching nhin d3 hoan thanh dao tao vdi chif ky cia hai bén. Miu
chéng nhan dugc ghi & phan phu luc B.

< Khéng thanh céng trong viéc két thiic dao tao: Né&u cudi ky dao tao
mét t§ 16 hoc vién dugc thda thuan khong di tiéu chudn thi Bén nhin
ch ciuyén yéu ciu td chitc dao tao thém trong khodng thdéi gian hop
l§. Mbi bén chiu phi t8n cda minh cho viéc dao tao thém, trir khi ¢
sy thda thudn khic.

4.3. Givip 43 k¥ thudt (Technical Assistance).

& Gitip d5 k¥ thudt trudc khi bdt ddu sdn xudt: Trong giai doan trudc
khi b4t diu san xuit Bén giao s& gitip Bén nhin nhu sau...

& Giup dd k§ thudt trong khi bdt ddu: Trong khi bit ddu s&n xuit cho
dén khi gidy chiing nhan s&n sang sin xuit chinh thic dudc cap (nhut
48 ra & muc 4.5 duGi day). Bén giao dbng ¥ cung cdp cdc k§ thudt
vién c6 trinh 46 thich Ung cho nha mdy clia bén nhén d& tv vin,
huéng dia, gitip 43 va hd trg bén nhin nhimg dicu cén thiét d€ ddm
bio sdn xust sin phdm diing vi ch tiéu k§ thudt dé ra J phén phy
fuc A.

& Gilip dd k¥ thudt trong khi sdn xudt chinh thitc: Theo yéu cdu cia
bén nhin, Bén giao ddng ¥ cung cdp ngay 13p tifc, gidp d3 k¥ thudt
vio bit ¢ lic ndo trong qud trinh thyc hién hgp déng bing dién
thoai, biing thy tiY, bing céch gifi cdc ky thudt vién thich hop t6i san
xudt hay bling bt cit phwdng tién ndo khéc thich hgp vdi tinh hinh
dién ra lic d6.

& Nhan sy thic hién gitip 43 ky thudr: T4t cd cdc k§ thudt vién ma
Bén giao cung cdp cho Bén nhén dé gidp 43 k¥ thut phdi c6 trinh 44
phd hp, c6 kinh nghiém thich hgp va sifc khée tot.

N&u bén nhan yéu cdu, Bén giao phdi glii mot ban 1y lich dy di cla
m>i k§ thuit vién cho Bén nhén trude khi Iva chon céc k¥ thudt vién
dé giiip d3 k¥ thudt cho bén nhén. Bén nhén c6 thé€ ¢6 quyén vdi diéu
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kién c6 Iy do chinh ddng, yéu cdu bén giao rit lai tén ctia ky thudt
vién c6 vin d& va dua ra mot ngudi thay the. ‘ _
& Hanh vi cia cdc ky thudt vién: Trong khi & “NUGC BEN NHAN”
cdc k§ thuét vién phdi c6 hanh vi theo ding ludt phdp dia phuong,
céc didu 18 va céc quy dinh hién hanh.
& Thay d6i ky thudt vién: NEu k¥ thudt vién nao td ra khoéng phit hgp
vi 1§ do trinh do khéng thich hdp, thiéu kha ning, sitc khde kém, c6
hanh vi t3i hay vi bat ¢ 1y do nghiém trong nao dén myic vi pham
phép lujt s& tai thi theo mot théng bdo clia Bén nhan gii cho Bén
giao, k§ thuat vién s& duge riit di va thay bing ngudi khdc khong c6
sif cham tré. Moi chi phi cho sy thay d6i va it ngudi d6 Bén giao
chiu.

& Trdnh nhigm ciia bén nhdn: Bén nhan cam két cap thi thuc nhip
va xust canh vao... (NUGC BEN NHAN). C6 gisly phép lam viéc can
thi&t, gidy phép cu tri cho mdi ky thudt vién. Bén giao chiu phi tn .
Jam thi thyc va gidy phép dé.

Bén nhan tao didu kién cap cho céc k¥ thujt vién vé chd 4n 8 va cédc
didu kién thufn 10i khéc ghi 8 phan pbu luc D. Bén giao hay k¥ thuit
vién chiu phi t3n vé 4n & va dich vu do.

& Chi phi cho gitip 3 ky thudt: Chi phi cho gitip 48 kg thugt dudc

tinh theo didu kién canh tranh nhét hién hanh.

& Khong thanh cong trong viéc cung cdp givip do ky thudt: Bén nhéin
¢6 quyén nhin dén bl ciia bén giao vé& bit cif chi phi, phu phi hay mat
mé4t nao x4y ra cho Bén nhén do viéc bén giao khong cung cip giip
43 k§ thust déng thdi gian hodc ding cAch.

4.4. Ti€n 46 (Time schedule): '

& Cdc sy kign theo tidn d¢: Cdc bén k¥ hdp ddng vé thdi han d€
chuyén giao cong ngh¢ trong hop ddng nay nhy sau: '
+  Sau... ngay k& ti¥ khi hop ddng c6 hi¢u Iyc. Bén giao gdi nhilng
~ tai li€u saw : '
“Tai liéu” A trong vong... ngay.
“Tai liéu” B trong vdng... ngay va v.v...
+ Viéc dao tao dugc bit ddu va K&t thic vio ngay da thda thuén
& muc 4.2. ' ' '
+ Gidy phép sfn sang cho sdn xuit thuong mai dugc cap... ngay
sau khi chiing nhan viéc hoan thanh dao tao duge cép.
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.

& Su cham . N&u Bén giao khong g bt cf tai liéu nao vao diing
hay trude ngay thda thudn hoic néu vi nhiing 1y do ¢6 thé khic phuc
dugc, Bén giao khong hoan thanh dao tao dung thdi han thda thudn
thi Bén nhén c6 quyén yéu cu bdi thudng cdc thiét hai...(LOAI
TIEN)..(SO TIEN) cho mdi ngay chim wé cho d&n mifc t6i da
... (LOAI TIEN)..(SO TIEN). Néu cham & qud..(SO NGAY) vi
bat o 1y do gi thi Bén nhén ¢6 quyén hiy hop dong.

4.5. Gify chifng nhan sin sang san xuit thuong mai (Certificate of

Readiness of Commercial Production).

& Cip gify ching phin: sy sin sang sén xuat chinh thie duge quyét
dinh b1 sy hoan thanh (5t viéc san xudt thit.. (SO GIO) cich ding
cong nghé nhan dude theo hop ddng nay. Viéc ki€m tra hop dong
nay duge ti€n hanh trude hodc ding ngay ma hai bén thda thudn &
muc 4.4. Dya vao viéc hoan thanh tot giai doan chay thit ma Bén
nhan va Bén giao s& dua ra mot gify phép sén sang sin xudt chinh
thite do hai bén ciing ky. Méu gidy ching nhin dugc ghi & phin phu
Iuc C.

< That bai _trong viéc thif va chim wé trong viéc thit lai. Néu viéc
sAn xuét thit bi that bai, cdc bén k¢ K&t thda thudn s& c8 ging hét sic
va khong chim tré d€ sia chifa b4t k§ sai s6t ndo trong vige Ung
dung cong nghé.

N&u viéc sdn xvat thit, viéc cdp gidy ching nhén sdn sang sn xult
chinh thic hay viéc 14p lai qud trinh sAn xudt thit da that bai vi qud
cham tr& do trdch nhiém cla mdt bén, thi bén kia ¢6 quyén yéu cdu
ddi bdi thudng thiét hai irong téng sﬁ'..\.(LOAI TIEN)...(Sé TIEN), t6i
mifc 161 da 1a...(LOAI TIEN)...(Sé TIEN) ngiy, bén khdng gdy chim
¢6 quyén két thic hgp déng.

Pidu §: Gia ca (Price).

5.1. Gi4 phai trd (Price payable).

a. Gi4 phai trd cho cong nghé dudc dinh 1o § di€u 2 bao gbm mot khodn
rd gon ddu tign 1a..(SO TIEN)..(LOAI TIEN) va tién td ky vu
2...(SO) phin tram clia gid Ban tinh.

b. Gid phai trd cho cong nghé duoe dinh £d & myc 2 bao gdm...(SO) céc
khodn trd gon bing nhau cla..."LOAI TIEN”...”SO TIEN” mi lan.
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5.2. Gid c6 lgi nhat (Most favourable price).

Bén giao cam két ring gid thda thudn s& khéng cao hon gid tinh cho bén
thif ba, ¢6 tinh dén nhitng thay d8i chung vé gid trong cac truong hgp ¢é
{hé so sanh dudc, hodc gid sé duge chao cho bén th¢ ba trong qud trinh
hop ddng nay co6 hi¢u luc.

Né&u bén giao ¢6 gid chao thap hon, ngay ldp tic Bén giao s& gidm
twong Ung gid phéi trd cho hdp déng nay va phéi trd lai bét k¥ s8 tién
dbi ra nio cho Bén nhén.

Pidu 6: Diéu kién thanh todn (Term of Payment).
6.1 Thanh tedn (Payment):
a. Ngay tinh todn dé tra tién k¥ vy 12 céc ngay cudi ciing clia thang ba,
théng séu, thdng chin, thing midi hai hing nam, viéc tinh todn @ tién
bao gbm 3 théng trudc do.
Théng bao vé tién trd k¥ vy dudc glti t6i bén giao trong vOng... 50~
ngay ké tr ngay tinh todn. Thong béo tr tién ky vy bao gdm cd gid ban
tinh, téng cong gid dat hang ciia m3i don @4t hang va s6 loai san phidm
bén nhin di ban theo hgp dong nay. Ky han tra tién ky vu la... «30”
ngay ké tif ngay tinh todn.
Bé&n nhin phai luu gilt diy dt va cdn thin céc bin thanh todn, tai liéu,
céc ghi chép va moi hd sd cin thiét khic cho viée tinh todn va thdm tra
diy di viéce trd tién k¥ vu.
Cing vdi viéc thong béo, Bén nhin cho phép Bén giao, dai dién Bén
giao hojic mdt cong ty kiém todn ddc 1ap do bén giao chi dinh ki€m tra
c4c hd sd. Cong viéc kiém tra phdi thuc hign trong thdi gian lam viéc
binh thudng va cho muyc dich duy nhat 12 kiém tra thong bdo trd tién Ky
vi.
b. Mot khoadn tién trd gon s& dugc chuyén giao cho Bén giao...(Sé)
ngly sau mdi thdi di€m dudi day:

- Hgp ddng bit ddu c6 higu lyc.

. Nhan ddy di danh muc t2i liéu trong muc 4.

- Viéc bit ddu thye sy cda chudng trinh dao tao da thda

thuén.

. C#p gidy ching nhén sdn sang san xudt chinh thic.

6.2. Su cham tré (Delay):
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N&u Bén nhn chdm trd tién Vi nhiing 1y do khong phai bit khd khing
thi Bén nhan phai trd tién 141 cho khodn tién cham wr&. Lgi nfc duge tinh
cho s& ngay chdm tré theo ty 1& hang ndm 1'&...(86) phédn tram vugt qud
phén trim chiét kh&u cda Ngan hang Trung wong...(TEN NUGC).

6.3. Loai tién (Currency):

Cic khodn tién trd gon cho dao tao, giip d3 ky thudt va moi khodn tién
khéc theo hgp ddng nay, trir khi dugc qui dinh khéc, duge thye hién
bling... (TEN LOAI TIEN). ) : :
Tién tra k§ vu duge tinh bing... (LOAL TIEN CUA NUGC NHAN). Bé
chuyén tién cho bén giao, s& tién ky vu duge chuyén thanh...(LOAI
TIEN) theo tf 16 hoi dodi chinh thic d& mua...(LOAI TIEN) tai ..
(NUGC BEN NHAN).

Piéu 7: Thué (Taxation). ,

N&u chinh phd cia...(NUGC BEN NHAN) danh thué héi quan, 1€ phi,
céc khoan trich ndp hay 1a céc loai thué tuong t d6i v6i Bén nhén cho
viéc hinh thanh, 4p dung hay thyc hién hop ddng nay, thi tat cd nhing
loai thué ho#c trich nop nhut vy do Bén nhan phdi chiu.

N&u chinh phii cda...NUGC BEN NHAN) dénh thu& hdi quan, 1¢ phi
khoan trich ndp hay 1a céc loai thué ttong ty ddi v6i Bén giao hay nhan
vién clia bén giao cho viéc hinh thanh, 4p dung hay thyc hién hgp dong
ndy, thi nhitng loai thu€ hodc trich nop nhu viy do Bén giao hay do
nhan vién Bén giao chiu. _ :

T4t c& cdc thué hii quan, cude phi, thué hay céc chi phi tudng tf bén
ngoai... (nuéc bén nhan) 1 do bén giao chiu. -

Diéu 8: Céc cdi ti€n va d6i méi (Improvements and innovations).
8.1. Nghién cifu va trién khai (Research and development). = .

Theo cac diéu khodn cia Didu 12 v& “Giit bi mat”, bén nhédn c6 quyén
khong han ché dé thyc hién nghién cifu va trién khai va cho phép céc
bén thif ba thay mit cho minh nghién ctfu va trién khai cdc san phdm va
céc qui trinh san xudt 1a 46i wigng clia hop ddng nay.

8.2. Nghia vy théng bdo cdc cai ti€n va d6i mdi (Obligation to
Transfer Improvements and Innovations).

Bit ot I nio trong thdfi gian tn tai hop déng, mot trong hai bén tim ra
hay bling cdch khdc c6 dude bt ky c3i ti€n hay d6i mi nao trong thiét
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k€ hay phuong thite sdn xudt ciia sdn phfm thi bén niy khong chim té
phii bdo cho bén kia bi€t vé sy cdi ti€n hay ddi méi d6, va néu thich
hyp & cung cdp cho bén kia tai liéu, dao tao va gilp d5 k¢ thuit can
thigt d€ thyc hién cac c3i tién va ddi mdi do.

83. Chi phi cia chuyén giae cdi ti€n va 48i méi (Cost of tranfer of
'Improvements and Innovations).

Bén nhin khong phai trd tién cho viéc chuyén giao cdi ti€n va ddi moi.
Tuy nhién, bén nhan phdi thanh todn cdc phi t3n thyc t&€ ndy sinh cho
viéc chudn bi 1ai liéu, ddo tao hay cung cap gitp dd k¥ thuat.

Diéu 9: Sy bao hanh (Warranty).

9.1. Bao hanh c¢6ng nghé (Warranty of Technology).

Bén giao phai ddm bao sy phtt hgp clia cong nghé vdi viéc san xudt san
phdm va sy thich hgp clia tai li¢u, d2o tao va gitp d& k§ thuat doi véi
viéc chuyén giao toan bj cong nghé.

9.2, Thi tuc trong trudng hgp ky thuft cé sai s6t (Proceduce in case
of a Failure of Technology).

Né&u cong nghé, khi duge dp dung ddy ad va phd hop vdi chi din cia
bén giao, din tdi viéc sdn xudt sén phim ma khéc biét v& chit so vdi
tiéu chuén trong phin phy luc A (tiéu chuin nay gom tiéu chudn k¥
thuat cia sin phdm, hiéu qué cta qud trinh, kha nang sin xuit cha nha
mdy v thii chit 6 nhiém), thi bén giao bi yéu ciu ngay 14p tdc:

a. Xéc minh cdc nguyén nhan sai biét do.

b. Dua ra cdc thay d6i cdn thiét cho cong nghé dé san xudt ding céc
sin phdm da dugc qui dinh. .

c. Thong bdo cho bén nhin nhilng thay d&i nhy vay.

d. Cung cdp bat ky mot tai lidu, dao tgo hay gitip 43 k§ thult b& sung
30 cin thi€t. Bén nhin s& khong phi trd tién cho nhitng hoat djng mdi
ndy sinh ndy.

9.3. Dam bao vé chi phi.

T4t c& chi phi, mdt m4t hay thiét hai cia Bén nhin do sai sét vé cong
nghé gdy ra s& dugc bén giao dén b cho bén nhan.

Pidu 10: Bo vé méi trudng va cdc hiéu ng c6 hai (Environmental
Protection and Harmful Effects).
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Bén giao cam két thong béo diy &0 va rd rang cho bén nhin tat cd
thong tin ma Bén giao biét vé hiu qué cda viéc s& dyng cong nghé dai
vdi mbi trudng, hon nifa, khi ¢ thong tin mdi Bén giao sé& cé thong tin
ngay, ddy di va 1o rang thong tin nay cho Bén nhin.

Bén giao cam két cho bén nhén biét diy did va rd rang tat cd thong tin
va Bén giao biét v& viéc cAm hay han ch€ viée sdn xudt ddi vdi cong
nghé hay sin phdm & bat cif nude nao. Hon nita, khi ¢é thong tih mdi
dugc bidt, bén giao s& cho bén nhin bi€t ngay, diy di va rd rang.

bidu 11: Sy vi pham quyén s& hifu cong nghi¢p ciia bén thg ba
(Infrigement of Third Party Industrial Property).
Bén giao cam két khong bi€t va khong co nguyén nhan nao d€ tin vao
sif tén tai cla bat o bang sdng ché& hay quyén s& hitu cong nghiép khdc
thudc bit cif bén thif ba ndo ma bén nhdn ¢6 thé s& vi pham khi sif dung
cong nghé.
Dit sao, néu bén thit ba cam k€t tuyén b6 sit dung cong nghé cla bén
nhan i vi pham bit ¢ quyén sd hitu cong nghiép nao va néu ¢6 hanh
dong chdng lai Bén nhén ndy sinh vi1y do nay, thi bén nhin l4p tic bdo
cho Bén giao, Bén giao s& nhin trach nhiém diy dd dé bdo vé viéc sit
dung 46 ma Bén nhén s& gidp cho bén giao moi sif h trg cn thi€t dé
bio vé hanh dong d6 ma Bén nhén s& khong phai mit tién.
Trong trudng hgp hanh dong chéng lai Bén nhan xdc minh dugc 1a c6 sy
vi pham thi Bén giao dén bd va bdi hoan cho Bén nhin nhitng chi phi
bio vé& néi trén ciing nhu bat ky khodn bdi thuding thiét hai hay chi phi
ma toa bt bén nhin phai chiu.

Pidu 12: Gii¥ bi mat (Secrecy).

Bén nhén thda thuin trong thdi han ciia hdp dbng s& khong dé 16 ra bat
o 1y do gi du vo tinh hay ¢§ y vé bét cif thong tin k¥ thudt nao nhdn
dugce tir Bén giao, trif khi c6 suf ddng ¥ trde bing vin bin cia Bén giao,
sy ddng ¥ nay sé khong bi rit lai ma khong ¢6 1y do. Diu sao thdi han
nay dp dung cho céc thong tin k§ thuat ma bén nhan di dugc biét vao
thasi diém chuyén giao hay cc thong tin k¥ thudt da hay dang trd thanh
phd bién rong rdi. Ti€p d6, bén nhin dude phép dé 16 ra cho cdc nhén
vién ciia minh hodc nhitng ngudi khdc nhiing thong tin k¥ thudt cin
thi&t d& sdn xuvat, sit dung, ban hay thay ddi sédn pham.

256



Nghia vu bi mét nhu vay ap dung cho Bén giao né&u Bén giao nhin dugc
céc thong tin k¥ thudt c6 lién quan d€n hdp ddng tir bén nhén.

Bén giao khong duge dé 15 ra cho bit ki bén thif ba nao trong bat ky
trudng hodp nao bi€t thong tin bi mét v& Bén nhin d3 dugc chuyén cho
Bén giao ¢6 lién quan dén hdp dbng ndy.

Piédu 13- Bat kha khing (Force Majeure).

NEu mot trong hai bén bi ngin can hay cham tré trong viéc thyc hién
bat ky giao udc nao cua hdp ddng nay, vi Iy do bat khd khdng dd duge
xdc dinh 13 & didu 1 thi bén d6 khong bi coi 1a ¢d 161 va bén kia sé
khong dudc mdt sy bdi thudng phdp 1y nao.

D sao, néu s ngin cadn hay chdm ré vuot qui...(s0) ngay thi bén
khong bi ngin cdn hay cham & c6 quyén hiy bd hgp dong.

Didu 14: Chufn y va c6é hiéu luc (Approvals and Coming into
Force).

Hop ddng c6 higu lyc tlf khi hai bén ky két va khi nhdn dugc moi sy
chugn y cia Chinh phii hay sif chuan y cin thiét khdc.

Céc bén c6 nghifa vu thong bdo cho nhau biét ngay 1dp tdc vé viéc nhén
dude bat cif sy chudn y cAn thigt nao tir Chinh phi hay cda cdc c¢d quan
khic.

Diéu 15: Thai han, sy gia han va k&t thic (Duration, Renewal and
Termination).

15.1. Thai han cia hgp dong (Duration of the Contract).

Thdi han cla hgp déng 12...(s0) ndm ké tit ngay hgp ddng bit déu cd
hiéu luc.

15.2. Sy két thiic va gia han (Expiry and Renewal).

Viao cudi giai doan ndy, hgp ddng s& k&t thric triy khi hai bén ciing dong
¥ gia han thém it nhat 6 thang trude ngay két thic, bt ky sy gia han nao
phdi duge cd quan c6 thim quyén chuin y.
Sau khi hgp déng két thiic, trlf khi hdp ddng dudc két todn vi 1y do 151
|Am ciia Bén nhan, thi bén nhén tiép tuc duge sit dung ¢ong nghé khong
phdi tra tién.

15.3. K&t thiic do thay ddi quyén s hitu (Termination in the Event
of Change of Ownership).

257



Chuong Vill — NP Gonyg HITpeH == 2w e

N&u phéh 16n quyén ki€m sodt ciia Bén giao 1oi vao tay bén khic do s
hgp nhit cdc cong ty, s¥ thu nhan, sy ti€p quan hay bdt ky trudng hdp:
xdy ra tuong t n2o thi Bén nhén cd quyén hiy hgp ddng bang cdch gl
“cho Bén giao thong b4o ¥ dinh do.

Diéu 16: Phin céng quyén va nhiém vu (Assignment of Rights and
Duties). -

Khong mot quyén va nhiém vu nao trong hdp ddng, cling nhf bdn than
toan bd hay mét phin hop dong c6 th€ nhuong lai hay chuyén giao bdi
mét bén ma khong ¢ vin bn chip thudn clia bén kia.

piéu 17; Thong bio (Notices). :
Nhiing thong bio do mdt bén thong bdo cho bén kia trong hgp dong chi
¢6 hiéu Irc néu dugc gii bing thu bdo dam va duge ky.
Nhitng thong bdo nhu vay dudc giti t6i cdc dia chi sau:

o Bén giao: “dia chi” - Supplier: address.

e Bén nhan: “dia chi” — Receiver: address.

Piéu 18: Viéc Khéng ¢6 hiéu luc ting phin (Partial Invalidity).

N&u bat cif mot didu khodn nao hodc cic diéu khodn ciia hgp ddng nay
khong c6 hiéu lyc hay trd nén khong cd hiéu lyc, didu nay khong c6 dnh
hudng dén tinh hidu lyc cda cdc diéu khodn con lai.

N&u bit cff didu khodn n2o khong 6 hidu lyc hay trd nén khong c6 higu
" lyc thi cdc bén c6 nhiém vy thay the diéu khoan dé bing di€u khodn
méi cé hidu lyc va dép tng dugc myc dich ban diu cla diéu khodn
khong ¢6 hidu lyc.

Pidu 19: Théa thuan toan bd va sia ddi (Entire Agreement and
Modification).

19.1. Théa thuén toan b (Entire Agreement).

Hop déng nay tao ra sy thda thudn va hi€u bi€t toan bd giita hai bén ddi
véi viéc thu nhin cong nghé. Khong c6 sy hiéu biét, thda thudn, diéu
kién, sy dy phong hay dai dién, néi miéng hay vi€t tay ndo ma khong
dugc thé hién trong hgp ddng nay hay khong dugc thay th& bang hap
déng ndy.

19.2. Stta d8i (Modification).
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Né&u cc bén ddng ¢ xem lai, sta ddi hay b3 sung hop déng nay thi xem
%ét lai, sita di lai hay b8 sung nhy viy ud thanh bét budc chi khi né
duge hidu rd rang nbu 12 mot sy xem xét lai, sita d&i hay bd sung cla
hop déng ndy, dudc thé hign bing vin bén va dude hai bén clng ky.

Didu 20: Ngon ngit (Language). :
20.1. Ngbn ngd ciia hgp ddng va ban hgp dbéng gic (Contract
Language and Contract Original).
+ Ngon ngit ciia hgp dong nay 1a (NGON NGU).
« Hai ban hop ddng phai dugc k¥ va mdi bén mdt ban. |
+ Hop dbng nay viét bling cd hai ti€ng (TIENG A) & (TIENG
B). Trong truding hgp khong théng nhat thi ban dich (TIENC)
s& dudc sif dung.
Hai bin hop déng bing “TIENG A” va hai ban bing “TIENG
B” duge k¥, mbi bén gilt mdt bin cua mbi th tiéng.
20.2. Ngén ngif cia thy ti¥ va céc théng tin khdc (Language of
Correspondence and Other Communication).
Theo céc Didu khodn ciia diéu 4, phin 2,4 ngon ngif cho thuf t giao dich
va t4t c& céc théng tin khdc giffa hai bén 1a “TTENG™

Pidu 21: Luit dp dung (Applicable Law). _
Hop ddng nay va tdt cd céc v&n d& c6 lién quan téi viéc hinh thanh, hi¢u
Iyc va 4p dung s& dugc diéu chinh bdi cdc luat ciia (NUGC).

Pidu 22: Giai quyét tranh chip (Settlement of Disputes).

22.1. Cach gidi quyét (Method of Settlement).

Bt cif cudc tranh chdp, tranh ludn hay phét sinh xuat phdt ti hodc ¢6
lién quan t6i sy hinh thanh, tinh hiéu lyc, sy hiéu biét, sy ép dung, su vi
pham hay hily bd hgp déng nay dudc gidi quyét theo sy xét Xt clia
(TOA AN XET XU) phit hop v6i lujt phén xif cia Uy ban lién hgp qudc
v& Luit thuong mai qudc t€.

22.2. Dia diém va ngbn ngd xét xit (Place and Language of
Arbitration).

Dia diém xét xf 12 (thanh phd), ngdn ngil xét x¥ 1a (1i€ng).

22.3. S& ngudi phiin xif 1a (trong tai) (Number of Arbitration).

S& ngudi phén xif 1a ba.



Chuong VIl - Hop S3ng chuyén giao cong nghd

THYU/C THI (Execution)
Céc bén c6 ¥ dinh ky hgp ddng mot cdch hgp phdp, da ky hdp dong vao
ngay dugc ghi sau ddy ...

_Dai dién va thay mit cho Pai dién va thay méit cho
«TEN CONG TY” «TEN CONG TY”
“CH{J KY* “CHU KY”

TEN CHU IN, CHUC VU TEN CHU IN, CHUC VU
CHUC DANH CUA NGUOJ!I KY CHUC DANH CUA NGUOI KY
Lam chiing “KY” Lam chifng “KY"

Lam chimg “KY™” Lam ching “KY”
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TOM TAT CHUONG Vil

Céng ngh¢ la mpt logi hang hoa ddc bigt - la mét hé thong kién
thite vé qui trinh va ky thugt ché bién san phdm v@t chidt hay
thong tin.

Trong su nghiép cong nghiép héa, hi¢n dgi héa ddat nudc, hogt
déng chuyén giao cong nghé déng vai tro rdt quan trong.

Co sé phdp Iy ciia hogt djng chuyén giao cong nghé la hop déong
chuyén giao cong nghé.

" Hop déng chuyén giao cbng nght la logi hyp dong kho, phiic tap,
c6 nhiéu diéu kign va diéu khodn dc bigt.

. Mudn dam phdn, sogn thdo hop déng chuyén giao cong nghé dat
chdt ligng tot thi ngoai nhing kién thitc vé thuomg magi, ngogi
thutong, nhitng hiéu biét vé cong nghe, con phdi ndm viing nhiing
qui dinh ciia Nha nudc vé hop dong chuyén giao cong nghé va
tham khéo mdu hgp dong cia cdc 18 chitc quoc & va cdc quoc gia
khdc.
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BAI TAP CHUGNG Vill

1. Trinh bay hiéu biét clia anh (chi) vé cong nghé, chuyén giao cong
nghé va vai trd ctia chuyén giao cdng nghé d6i vdi cong cudc cong
nghiép héa, hi€n dai héa dat nudc.

2. Dénh gis thuc trang CGCN vao Viét Nam trong thdi gian qua.

3. Trinh bay ndi dung cia hdp daong chuyén giao cong nghé. Trinh bay
qui dinh mdi cia Nha nude vé& vén dé nay.

4. Phén tich mét hgp dong chuyén giao cong nghé tir nudc ngodi vao
Viét Nam va dya vao nhifng qui dinh cia NP 45/CP hily danh gia
hgp dong 4.

5 Kinh nghiém chuyén giao (ti€p nhin) cong nghé clia mot s& quc
gia trén the gidi.

6. So sanh hop ddng CGCN tif nudc ngoai vao Viét Nam véi hop déng
ngoai thuong (Hdp ddng mua bdn hang héa qudc t&).

7 So sinh hgp déng CGCN tif nuéc ngoai vao Viét Nam va hop dbng
gia cong hang xudt khiu.
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CHUONG IX i
T6 CcHUC THUC HIEN
~ ri4 ~ ~ 2
HOP DONG XUAT KHAU, NHAP KHAU

Sau khi hgp ddng dudc ky két, cong viéc hét stic quan trong 1a & chife
thyc hién cdc hgp ddng do.
Khi thic hién hgp dong, bén bdn va bén mua lam nhiém vy chu yéu ciia
minh theo nghia vu qui dinh trong hop dong:

. Bén ban lam cdc viéc d€ giao hang va ching tir cho ngudi

mua.

. Bénmua nhan hang va trd ti€n cho ngudi bén theo hdp dong.
P& thye hién mot hgp ddng xudt khau, bén bén phai tién hanh cdc cong
viéc sau: 1am nhitng cdng viéc budc diu cia khiu thanh todn (ty theo
phudng thitc da chon), xin gidy phép xudt khiu (néu cin), chudn bj hang
hoa d& xust khiu, thué tau, kiém nghiém va kiém dich hang hoa, lam
thii tuc hai quan, giao hang, mua béo hi€m, 1am thil tuc thanh todn va
giai quyét khi€u nai (n€u c6), thanh 1y hap ddng.
D& thyc hién mot hop dong nhip xh4u. bén mua phai ti€n hanh cdc cong
viéc sau: xin gidy phép nhdp khiu (n&u cin), thyc hién nhiing cong viéc
budc diu cia khau thanh todn, thué tau, mua béo hi€m, tam thd tuc hai
quan, nhdn hang, kiém tra hang hda, lam thl tuc thanh todn, khi€u nai

4

vé& hang héa bi thi&u hut hodc ton that (n€u c6), thanh Iy hop dong.
[ 16 CHUC THUC HIEN HGP PONG XUAT KHAU.

1. Lam thii tuc xudt khfu theo qui dinh ciia Nha nude:

Gisy phép 1a tién dé quan trong vé& mit phép 1y d€ tié€n hanh cac khau
khéc trong mdi chuy&n hang xuat kh&u. Th tuc xin gidy phép xuat khdu
& m3i nude, trong mi thdi k¥, cé dac di€m khdc nhau.

3 Viét Nam thii tuc xin gidy phép dugc thay ddi rat nhidu trong thdi
gian qua, theo hudng ngay cang don gidn va thuén lgi. Trude day (trude
1.9.1998) muén kinh doanh xuat nhép kh#u thi phai c6 Gidy phép kinh

]

doanh xuit nhap khdu do Bo Thuong mai ¢ap. Con d€ xudt nhap khiu
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hang héa, viéc ddu tién phdi quan {am 13 loai hang d6 ¢6 dugc xudt
khiu khong? C6 phai xin gidy phép hodc lam thid tuc ddc biét gi khong?
N&u c6 thi 1a loai gidy phép gi? Do cd quan nao cip? Hién nay,
“Thudng nhéan 14 doanh nghiép thude cdc thanh phdn kinh t€ dirde thanh
l4p theo quy dinh clia phip luit duge phép xuat kh#u, nhap khiu hang
héa theo nganh nghé da déng ky trong gidy ching nhin dang ky kinh
doanh”. “Trudc khi ti€én hanh hoat dong kinh doanh XNK, doanh nghiép
phdi dang ky ma s0 doanh nghiép kinh doanh XNK tai Cuc Hdi quan
tinh, thanh phd.” (Diéu 8 ND 57/CP ngay 31/7/1998). Nhu vay, quyén
kinh doanh xudt nhap khéu ciia cic doanh nghiép Viét Nam da dudgc md
rong, phit hgp véi xu th€ chung. Nhung khi kinh doanh nhiing mit hang
cu thé thi doanh nghiép con phai tudn theo chinh sdch quan 1y mit hang
cfia Nha nudc; Hién dugc quy dinh bdi QP 46/2001/QD-TTg, Quyé&t
dinh cia Thd tuéng Chinh phd vé quén Iy xust khdu, nhap khiu
hang héa thiri ky 2001-2005, ngiy 4 thdng 4 nim 2001.

2. Thye hién nhifng cdng viée & giai doan diu cia khau thanh todn:
Thanh todn 13 mit xich trong y&u trong toan bd qua trinh 8 chifc thyc
hién hop dbng xuat nhip kh&u. Nhi xuit khdu chi yén tim giao hang
khi biét chic s& dugc thanh todn. Vi vdy, c¢in thyc hién (5t nhitng cong
viéc bude ddu ciia khau nay. Vdi mdi phuong thifc thanh todn cu thé,
nhiing cong viéc nay s& khéc nhau.
a. Néu thanh todn bing L/C, ngudi bin cin:

& Nhic nhd ngudi mua md L/C theo ding yéu cau.

& Kiém tra LIC.
Céch ki€m tra L/C (Xem lgi chuongll “Cdc phitong thitc thanh todn quéc
t& chii yéu” & phan 1).
Sau khi ki€m tra L/C xong néu thdy phi hop thi ti€n hanh giao hang,
cdn khong phit hdp thi thong bio ngay cho ngwdi mua va ngén hang md
L/C. d& tu chinh, cho d&n khi phit hop thi méi ti€n hanh giao hang.
Trong mdt 53 trudng hop, ngudi bin ¢6 thé chip nhén 13i chinh ta trong
L/C, vi du: ca phé “Robusta” nhung trong L/C lai ghi “Robusia”, loai
16i nay c6 thé khong cdn tu chinh, song 13p chiing tir phai viét giong L/C
42 tranh bi ngan hang bat 16i.
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b. Néu thanh todn bing CAD, ngudi ban cin nhdc ngudi mua md i
khon tin thic ddng theo yéu ciu, khi tai khodn da dugc md cén lién hé
v6i ngin hang dé kiém tra diéu kién thanh todn, ¢in dac biét chd ¥: tén
céc chifng tit cAn xuft trinh, ngudi cdp, s ban... Kiém tra xong, néu thay
phit hgp mdi tién hanh giao hang.

c. Néu thanh todn bang TT trd truéc, nhic nhd ngudi mua chuyén tién
d va ding han. Chd ngan hang bdo “CO”, rdi mdi ti€n hanh giao hang.
Con cdc phudng thife thanh todn khdc nhur: TT trd sau, Clean Collection,
D/A, D/P thi ngudi ban phii giao hang, réi mdi ¢6 the thyc hién nhitng
cOng viéc cla khiu thanh todn.

3. Chudn bi hang héa d€ xufit khiu:
Chugn bi hang héa d€ xudt khfu la mot cong viéc rdt quan trong. Tuy
theo ting 51 tugng, ndi dung cha cong viéc nay c6 khdc nhau.

< D61 véi nhidng don vi sdn xudt hang xuft khau:
a. Nhiing don vi sdn xuét cin nghién citu k§ thi trudng, sin xuit nhitng
hang héa c6 chit lugng, méiu mi, kifu déng...phl hgp vdi thi hiéu cda
ngudi mua. Hang sdn xuat xong cin dudc ki€m tra chat lugng k¥ ludng,
bao g6i cdn thin, ké ky mi hiéu 5 rang... dép dng ddy dii céc diéu kién
qui dinh ciia hop dong. _
b. Nhing doanh nghiép sdn xuft hang XK nhung khong mudn hodc
khong thé tnge ti€p XK hang hoa cda minh, thi ¢6 thé chon con dudng
{iy théc XK. Van dé nay dugc qui dinh 3 tai diéu 9 NP 57/CP.
DPidu 9 (ND 57/CP).
1. Thudng nhin ¢6 gidy ching nhin ddng ky kinh doanh hodc da diang
ky mi s6 doanh nghiép kinh doanh xudt nhap khdu duge dy thdc xudt
khfu, nhip khdu hang héa ph hgp vdi ndi dung cla gify chiing nhin
ding ky kinh doanh. :
2. Thugng nhén di ding k¢ mi s& doanh nghiép kinh doanh xuit nh4p
khgu duge nhan dy thac xudt khiu, nhap khdu hang héa phd hdp véi ndi
dung gidy chifng nhin ding k¥ kinh doanh. '
3. Viéc dy thdc xuit khdu, nhip khdu va viéc nhan dy thic xudt khéu,
nhap khiu cdc mat hang xudt khiu, nhap khiu c6 diéu kién do BO
Thuong mai huéng din cu thé. _ '
4. Nghia vu va trdch nhiém cla bén dy thdc xuit khiu, nhip khiu va
bén nhan Oy théc xuat khdu, nhap khiu duge qui dinh cu thé trong hgp
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ddng ty thac xudt khdu, nhap khdu do céc bén tham gia ky két thod
thuan.
Trong hgp ddng dy thdc can qui dinh r3:

. Bén fiy thdc phdi: Cung c4p hang, cung cip wf li¢u cin thiét dé
chao hang ra nudc ngoai, chiu moi chi phi déng g6i, bao bi, ké ky md
hiéu, van chuyén hiang h6a dén cita Kkh#u, tra chi phi 4y théc.

. Bénnhan iy théc phii: Ky hop ddng xuit khau véi nudc ngoai,
theo gid cé va diéu kién c6 1gi nhét cho bén dy thic, théng bdo tinh hinh
thi trudng va gid cd, 1ap bdng phén tich k&t qua thu nhap ngoai hdi cho
ngén hang biét...

& D&i véi nhitng don vi chuyén kinh doanh xuét nhap Khéu:

a. Nhitng don vi nay khong thé chi thy dong ngdi chd cdc don vi khic
dén Gy thac xuit khdu, ma phdi chi dong tim hiéu ngudn hang, khai
thdc triét d€ cdc ngudn hang XK bing nhiéu hinh thifc phong phu:

e Thu mua hang theo nghia vu (theo ké hoach, don dat hang cua

nha nudc...) va thu mua khuyé&n khich ngoai nghia vu.

e Diu tu trifc ti€p d€ sdn xudt hing xudt khau.

e Gia cdng.

e Bén nguyén liéu mua thanh phim.

e« Dithang.

o Ddihang...
b. Nha nuée ta rdt khuyén khich cc hoat dong XK, diéu nay dude qui
dinh 5 trong Ludt Thudng mai va cic van bén dudi lugt. :
Co s3 phép ly dé rang budc cdc don vi kinh doanh xuat, nhip khau va
ngudi sdn xudt 1 cdc hgp dong kinh 1€ k¢ k€t giita ho vdi nhau, theo
tinh thin Ludt Thuong mai nudc Cdng hoa XHCN Viét Nam, véi cde
loai hgp ddng théng dung sau:

o Hop ddng mua dit bdn doan.

e Hgp ddng gia cong.

e Hgp ddng déi hang.

e Hgp ddng iy théc xudl khiu,
Tiép theo cong viéc ky k&t hgp ddng 1a viée ti€p nhan hang héa dé xuat
khau, bao bl déng g6i, ké ky md hicu... phit hgp véi qui dinh dugc ky
k&t véi khdch hang & nudc ngoai.
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4. Ki€m tra hang xufit khdu:
Trude khi gizo hang, ngudi xuit khau c6 nghia vu phéi ki€m tra hang ve
phim chét, s lugng, trong Itgng... (tdc kiém nghiém) néu hang xuit
kh&u 12 dong, thyc vit, hang thyc ph#m thi cdn phdi kiém tra thém kha
ning 1y lan bénh (tdc kiém dich).
Viéc kiém nghiém, ki€m dich dudc (ién hanh & hai cip: & co s va clfa
khiu. Trong d6, viée kiém tra & cd s0 déng vai trd quyét dinh. Con kiém
tra hang héa & céa khiu c6 tdc dung thim tra lai k&t qua ki€m tra § cd
s3.
Viée kiém nghiém & co 3 1a do KCS ti€n hanh nhung thi trudng don vi
vin 12 ngudi chiu trach nhiém chinh vé phim chit hang héa. Nén, trén
gify chitng nhan phim chét & ¢d s, bén canh chf k¥ cla bd phan KCS,
phéi 6 chif ky cla thi trudng don vi.
Viéc kiém dich & cd s& do Phong bdo vé thyc vit hoac tram thu y, trung
tAm chudn doan — kiém dich dong vat tién hanh.
Trong nhiéu trudng hdp theo qui dinh nha nudc hodc theo yéu cau cia
ngudi mua, vi€e gidm dinh 401 héi duge thuc hién b mot t& chic gidm
dinh ddc 14p. Vi du: Vinacontrol, Foodcontrol, Cafecontrol, Davicontrol,
Cong ty giam dinh Sai Gon (SIC), cbng ty Viét Minh, 5GS (Société
Générale de Surveillance S A), ADIL (Adil International Surveyors Co.
Ltd)- Bangkok, OMIC (Overseas Merchandise Inspection Company) —
Japan, ...
& Quy trinh gidm dinh hang héa gdm cac budc sau:

1. Nop hé so yéu cdu gidm dinh, hé s gbm:

o Gidy yéu cdu gidm dinh.

¢ Hop ddng + phu kién hdp ddng (néu c6).

e L/C va tu chinh L/C (n€u c6).
2. Co quan gidm dinh tién hanh gidm dinh hiing héa tai hi¢n trudng:

e Phan tich miu tai phong thi nghi¢m.
3. Co quan gidm dinh théng béo két qué va cdp gidy chitng nhan tgm

dé lam this tuc Héi quan (n€u c6 yéu ciu).

4. Kiém tra vé sinh hdm hang (xudt gao, nong sén...).
5. Gidm sdt qud trinh xudit hang:

¢ Tainha mdy, kho hang...

s Tai hién trudng.
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6. Co quan gidm dinh cdp chiing thi chinh thiic.

N&u hang héa ddi phii khi trung thi phai 1am don gii dén: “Chng ty
khi tring — chi cuc kiém dich thyc vit" xin khi tring. Sau khi hang héa
dugc khif triing, chii hang s€& dudc nhin gidy chiing nhén.

5. Lam tha tuc Hai quan:

Theo diéu 16 Luat HAi quan: Thii tuc hai quan

1. Khi lam thi tyc hai quan, ngudi khai hai quan phai:
a) Khai va ndp 13 khai hdi quan; nop, xudt trinh ching tiY thude hd
sd hai quan; trong trudng hop thue hién thd tuc hai quan dién 1,
ngudi khai hdi quan dugde khai va gii hd sd hai quan thong qua hé
théng xit Iy di¥ lidu dién tf ciia hai quan
b) Pua hing héa, phuong tién vén tai dén dia diém dudc quy dinh
cho viéc kiém tra thyc t€ hang héa, phuong ti¢n van tai;
¢) Nop thu€ va thuc hién cdc nghia vu tai chinh khdc theo quy dinh
cia phép luat.

(xem chi ti€t & chuong X1 “Nghiép vu hdi quan” va phén Phu luc).

6. Thué phuong tién vin tai:

N&u hgp déng xust nhap khiu qui dinh viéc ngudi bén thué phuong tign
dé chuyén chd hang dén dia di€m dich (didu kién cd s& giao hang cua
hop ddng xuét khiu 1a CIF, CFR, CPT, CIP, DES, DEQ, DDU, DDP,
DAF) thi ngudi xust khdu phdi tién hanh thué phuong tién van ti.

Con n&u hop déng qui dinh giao hang tai nuéc ngudi xuét khau thi ngudi
nhip khdu phai thué phudng tién chuyén chd v& nudc (diéu kién cd sO
giao hang EXW, FCA, FAS, FOB).

Viéc thué tau, luu cude 1a mot nghiép vu phife tap dodi héi phdi c6 kinh
nghiém, c6 théng tin vé tinh hinh vit gid va gid cude, hidu biét tinh
thong vé céc diéu khodn cia hdp déng thué tiu (charter-party), nén
trong nhiéu trudng hgp, ddn vi kinh doanh xudt nhip khiu thudng uy
thdc viéc thué tu cho mdi gidi - céc cong ty vin tdi thué tau
(Vietfracht, Viettranschart, Vosa, “Gemartrans” Cong ty vin tai bang
. Container (hop tdc vdi Phap), xi nghiép Container phia nam -
Viconship Saigon...).
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Tuy timg trudng hop cu thé, ngudi xuit khiu hva chon 1 trong céc
phudng thifc thué tau sau:

¢ Phudng thifc thué tdu chg (liner).

s Phuong thifc thué tau chuyén (voyage charter).

e Phuong thifc thué tau dinh han (time charter).

< Phudng thifc thué tau chg: Chl thu dong thdi 12 ngudi chuyén
chd. Quan hé gifta ngudi chuyén chd vdi chi hang duge diéu chinh
bing vin don dudng bién.

Thué tan chg cdn goi 1a Iuu cude tau chg (Booking Shlppmg Space) la
ngudi chi hang théng qua mdi gidi hodc ty minh ding ra yéu ciu chi
tau gidnh cho thué mot phin chi€c thu d€ chd hang tir cdng nay qua
cang khic.

Thué tau chd cé dic diém: khéi lugng bang héa chuyen chd khong 18n;
mit hang chi yéu 12 mit bang khd; mit hang déng bao; tuyén dudng tau
di dugc qui dinh trudc; thdi gian tau chay duoc bi€t trude; cude phi dudc
hing tau qui dinh trdc; hai bén khong dam phdn ky két hgp dong ma
chi tudn theo nhitng diéu khodn c6 sin trén mat trdi cda B/L in sdn cla
cha tau. :

Thi tuc thué tau chg don gidn, nhung cudce phi cao.

% Phuong thitc thué tiu chuy&€n: Thué thu chuyén la chi tau
(Shipowner) cho ngudi thué tau (charter) thué toan bd hay mét phdn
chiéc tau chay réng dé chuyén chd hiang héa tif mdt hay vai cdng nay
dén mdt hay vai cing khdc. M&i quan-hé giifa ngudii chi tau va ngudi
thué tau dugc diéu chinh biing mdt vin bdn goi lh hdp ddng thué tau
chuyén (C/P — Voyage Charter Party).

Dic diém: _

+ Hang héa thudng xuyén chd ddy tau (t 90 — 95%) Thuding
ding chuyén chd hang ¢6 khdi ltrdng 18n: ngii coc, khodng san,
phén bén...

+ Hai bén phdi dam phdn k¥ két hgp dong thué tau.

+ Thudng sit dung B/L theo hgp ddng tu chuyén.

+ Thudng s dung mdi gidi bang hai.

+ Gid cudc thip, nhimg nghiép vy phic tap, ddi hdi ngudi di thué
phai gidi va ndm chic cdc thdng tin ¢6 lién quan.
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nhan hang di nhén xong. Trong d6 xdc nhén, s8 kién, ky ma hiéu, tinh
trang hang d& bdc 1én tav, cng dén...

Trén cd sd Maste’s receipt chi hang s& ddi 14y Bill of Lading, diéu 51
quan trong 12 phai 14y dugc clean Bill of Lading,

< Né&u gifi hang bing dudng hang khong hoac 6t6, ngudi xudt khau
sau khi ky hop déng vén chuyén (véi céc diéu kién co sG giao hang:
CPT, CIP...) giao hang cho ngudsi vin chuyén (iuy theo qui dinh cda hgp
ddng), cudi cing, 1ay véan don.

3 Viét Nam hién nay gii hang bing dudng hang khong chi yéu thuc
hién théng qua cdc cbng ty, dai 1y giao nhan, vén tai... vi du: Vietrans,
Gemartrans... nén cong viéc cia chd hang trd nén rat don gidn, nhe
nhang. Cu thé:

Sau khi lién hé v6i Ngudi giao nhén.

« Hoic chi hang ty dwa hang ra sin bay, b6 phén operation (b{
phin hién trudng) cla ngudi giao nhén cung véi nhan vién san
bay tiép nhan hang, 18 chife boc x€p, cén hang, kiém hda héi
quan, déng goi, dén nhén...

« Ho#c ngudi giao nhén dén tan kho cda chi hang dé€ dem hang
ra sin bay, 1am thd tuc hdi quan, cén, do, ddn nhin... gii cho
hang khéng cin cif vao proforma invoice do chd hang cip va
k&t qua can do tai san bay iip MAWB (Master airway bill ~
van don “chi” do hing hang khong cap cho cd 16 hang, ghi
ngudi nhan hang 13 dai 1y giao nhin va phédt hanh HWB
(House airway bill — van ddn “nha” do ngudi giao nhin lap
cho titng 16 hing 18, giao cho ting chi hang.

& Néu glfi hang bing dudng sit, ngudsi xudt khiu ho#c giao hang
cho dudng sdt (néu 1a hang 1¢) hodc dang ky toa xe, b&e Laag 1én toa xe
r8i giao cho dudng sdt (n€u 12 hang nguyén toa) va ~udi cling, nhin vn
don dudng sit.

< Gui hang bing Container:

C6 hai phuong thic:
+ Gt hang FCL — full container load.
+ Giti hang LCL — less than a container load.

Gui hang FCL:
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Thujt ngit FCL/FCL dudc hidu 1a hang x&p trong nguyén mdt
container, ngudi gifi hang va ngudi nhan hang chiu trach nhiém dong
hang vao va d3 hang ra khdi container.
Nhiing thii tuc chuyén ché hang FCL:

e Container do ngudi chuyén chd cung cAp hodc do chi hang
thué cda cong ty cho thué container, dugc chii hang dong hang
tai kho clia minh hodc mét dia diém ndi dia nao d6, sau khi
ducc hai quan kiém tra thi container durge kep chi.

e Sau d6 tdy sy thda thudn hodc chii hang hodc ngudi giao nhan
van chuyén dua nhitng container hang da dudc kep chi vé bai
container hodc cang do ngudi chuyén chd chi dinh dé boc 1én
tau.

e Tai cing dich, bang chi phi ctia minh, ngudi chuyén chd s& lo
liéu va vén chuyén container xuéng bai container ctia minh
hoic cia cdng.

. e Ngudi nhin hang phai lo lam thd e hai quan nhép khdu va dd

hang ra khdi container bing chi phi ctia minh.

Tréch nhiém clia chii hang: chiu moi chi phi & dua container rdng vé
noi déng hing, déng hang vao, d3 hang ra khdi container.
Trich nhiém cta ngudi chuyén ché: ngudi chuyén chd chiu trich
nhiém d8i v6i container K& tit khi nhan container di kep chi ti¥ bai
container hay bén container cia cing. Ngudi chuyén chd phdi boc
~ container 1én tau, d3 container ra khai tau va dua vé bii container cia
minh hodc bén container cla cdng. Tréch nhiém cda ngudi chuyén chd
_ thuong két thic khi giao nhén container cho ngudi nhdn hang J bai
container hofic b&n container cla cang. '
Gafi hang LCL:
Thuat ngit LCL/LCL c6 thé hi€u nhy sau: Ngudi vin chuyén hay ngudi
giao nhén 1am nhiém vy gom hang — nhin nhiéu 16 hang khéc nhau aé
déng chung vao mot container — va ¢6 trdch nhiém déng hang vao va dd
hang ra khdi container. '
Nhiing thi tuc gdi hang theo phudng thite LCL:

¢ Hang héa ciia cdc chi hang gii cho mot s6 ngudi nhin hang
dude ngudi chuyén ¢hd nhan tai bai déng hang container (CFS
_ Container freight station) do ngudi chuyén chd chi dinh.
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e Ngudi chuyén chd s€ déng hang vao container bing chi phi clia
minh. -
Ngudi chuyén chd bdc container Jén tau.
e Tai cing dén, ngudi chuyén chd s& dua container vé CFS va d3
hang khdi container, d€ giao cho ngudi nhan hang.
Trdch nhiém céia ngudi chuyén ché:
Theo phudng thitc LCL/LCL ngudi chuyén ch& bling chi phi cda minh
phai x€p hang vao container, béc container 16n tau, ha container xudng
bdi tai cAng dén, d3 hang ra khoi container va giao cho ngudi nhan
hang. Trach nhiém cia ngudi chuyén chd thuding dugce két thic khi giao
duge hang cho ngudi nhin & CFS.
GWi hang théng qua cdc LSP (Logistes Service Provider) - Ngu®i
cung cip dich vy Logistics:
Cic cong ty, tdp doan 16n trén th€ gidi c6 xu hudng gifi hang thong qua
cdc LSP, quy trinh giao gidy dép xuét khdu sang M¥ thong qua cic LSP
din ra nhy sau:
- Ngudi nhén hang gifi thong tin v& Pon hang (PO) cho LSP tridc khi
hang dudc xudt ra khéi nha mdy. Théng tin ctia PO dugc truyén bing
EDI vio hé thdng mang cla LSP, hodc gl bing file d liéu hodc bing
fax.
- Khi PO dugc hoan thanh, ngudi gdi hang gifi booking cho LSP.
_ LSP ki€m tra chi tiét clia booking so vdi nhilng théng tin ciia PO d3
nhin duge. N&u phil hop thi LSP x4c nhin va cung cdp s§ booking dé
ngudi giti hang giao hang vio kho. Ngugc lai, thi LSP 52 kiém tra lai v6i
ngudi nhin hang va ngudi gl hang.
_ Ngu®i gii hang ti€n hanh giao hang cing vdi ching ti¥ bin phu,
scanfile (361 véi hang c¢6 ma vach) dén kho ciia LSP. LSP ti€n hanh
ki€m tra ching tit, d6i chi€u v6i hang hda, nhdn hang va scan mi vach.
1&én thiing carton.
. L.SP s& d6i chiu chi ti&t m3 vach khi nhén hang véi scanfite ciia ngudi
glii hang trén mdy tinh. Sau d6, LSP s& tdi thong tin md vach |én mang
va gti thong tin vé hang héa da giao vao kho ngay trong ngay cho ngudi
nhén hang. :
_ LSP 1&n k& hoach xudt hang vi thong béo cho ngudi nhin hang, nhin
chi thi xép hang va vén tai hang hoa. '
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- LSP gifi bookong cho ngudi van chuyén.

- LSP déng céc 16 hang 1¢ LCL vao diy container va gifi chi ti€t vn
don (B/L) cho ngudi van chuyén. o

- Trong vong 2-4 ngdy lam viéc sau ngay tau chay LSP gii thong bdo
x&p hang cho ngudi nhin hang bing fax hoic EDI.

- Trong vdng 5-8 ngdy lam vigc sau ngdy tau chay, ngudi gli hang gl
bo chimg ti¥ cho LSP, LSP kiém tra va sdp x€p ching tif cdng v6i B/L. v
gli cho ngudi nhin hang. ; '

- Dinh ky hang thang, LSP d6i chiéu giTfa thong tin PO nhin duge va PO
thyc t&€ d3 xudt khiu d€ xdc dinh nhifng 16 hang n2o chwa xudt d€ thong
bédo cho ngudi gifi hang va ngudi nhin hang.

Quy trinh nay gidp tiét kiém duge 4.870 USD/container 40’hang giady
dép giii sang M¥. '

(Xem chi tié1. trong sdch “Logistics - Nhing vdn dé co ban”, NXB Thing
ké, 2003, cang tdc gid). :

8. Mua bio hiém cho hing héa xusit khiu:

Khi xuit khau theo cic diéu kién CIF, CIP hodc nhém D (Incoterms) thi
ngudi ban phdi mua bdo hiém cho hang hoa. P& mua bio hi€m can lam
nhilng cOng viéc sau: | :

& Chon diu kién d€ mua bdo hiém:
Néu bsn hang theo diéu kién CIF hogc CIP thl ngudi ban phii mua bdo
hiém theo ding diéu kién da thod thuin trong hop ddng hodc qui dinh
trong L/C (néu c6). Néu trong hgp ddng hodc L/C khong qui dinh cu thé,
thi ngudii ban chi can mua bdo hiém theo diéu kién t&i thiéu (FPA hoic
ICC(C)) : )

Né&u bén hang theo cic diéu kién thujc nhém D ciia Incoterms thi ngudi
bén phai ty cén nhic, Iva chon diéu kién sao cho ddm bo an toan cho
hiang héa va dat dugc hiéu qué kinh t€ cao nht.

& Lam Gifly yéu cdu bio hiém:
Cin cif vdo hgp déng va L/IC (néu c6) dién ddy di cdc ndi dung sau
trong Gifly yéu ciu bio hiém:
+ Tén ngwdi dugc bio hi€m.
o Tén hang héa cin bdo hiém.
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+ Loai bao bi, cdch dong g6i va ky mé hi¢u clia hang hoa duge
bio hiém .
« Trong lugng hay s3 lugng hang héa ¢in bdo hiém.
o Tén tau bién hodc phudng tién v4n chuyén.
+ Cich thic xEp hang dugc bio hiém xubng tau (Xép trén
boong, dudi him tau, chd rdi.). .
. Noi bit ddu van chuyén, chuyén tdi va ndi nhin hang héa dude
bio hiém.
. Ngay, thang phuong tién chd hang duge bdo hiém bit dau rdi
bén. ’
. Gié tri hang héa dudc bdo hiém va s tién bao hiém.
. Diéu kién bdo hiém.
. Noi thanh todn bdi thudng.
Ngoai ra, ngudi c6 nhu cAu bio hiém con phai bdo cho ngudi bio hiém
nhitng tinh hudng quan trong Khac ma ho biét dé gidp ngudi bdo hiém
~ phén dodn rii ro.
& Dong phi bio hiém va 14y ching tht bdo hiém:
Sau khi ndp Gidy yéu cdu bio hi€m cho ngudi bdo hiém, ngudi bdo
hi€m sé x4c dinh sG phi phdi déng, nha xust khdu d6ng phi bdo hiém va
nhin ching thu bdo hiém (Pon bdo hiém hodc gidy ching nhin bdo
hiém), ky hau chuyén nhugng va g cho nha nhép khdu. Cin iwu ¥
Chiing thu bdo hiém phdi 12 mot vin ban hoan chinh, khong c6 vén dé
khai bdo b sung sau ddi v6i bat cif chi ti&t nao ghi trong ching thu bdo
hi&m. Pic biét, khi thanh todn bing L/C thi Chifng thy béo hiém phdi
hoan toan phit hgp vdi moi yéu cAu cda L/C, n€u 1am khéc di thi ngén
hang s& khong chép nhén thanh toan.

9. Lap b chifng t¥ thanh tedn:
Sau khi giao hang, ngudi xuat khdu nhanh chéng 1dp bd ching tiY thanh
to4n tdnh ngan hang € ddi tién hang. Yéu ciu clia bd ching Y nay la
chinh xdc va phit hgp vdi nhilng yéu ciu ciia L/C c3 vé& noi dung va hinh
thitc (néu thanh toin bing L/C), con néu thanh todn bing cdc phudng
thife khéc thi theo yéu cdu cia hgp déng hoic clia ngn hang.

< B6 ching tir thanh toén ,gdm: phuong tién thanh todn (thudng 1a
hoi phi€u) va cdc ching tr gli hang (Shipping documents). Cu thé
thudng ¢6:
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+ ~ Hdi phiéu thuong mai.

«  Vin don dudng bién sach.

. Don hoic gidy chifng nhén bdo hi€ém (néu ban CIF, CIP).

+ Hoa don thuong mai.

. Gidy chiing nhin phdm chat hang héa.

+ Gidy cning nhén: trong/ khdi lugng.

+ Gidy ching nhin xudt xi hang hoa.

+ Phiéu d6ng g6i hang hoa.

« Gidy kiém dich thyc vat (n€u hing bdn phai kiém dich).
(xem chi tiét chuong X “Nhitng chitng tit thuomg sit dung trong kinh
doanh XNK”).

& Khi lap chiing ti¥ thanh todn biing L/C can luu ¥ cdc diéu sau:

T4t ci cdc ching tiY phdi dvge tan theo ding yéu cdu ctia L/C vé: s8
ban, md t4 hang hoa, thdi han idp, ghi ky hiéu, s& lugng, ngudi cap...
Trong thyc t&, néu trong L/C c6 13 chinh t4 ndo d6 vé hang hoa, néu 13i
khdng nghiém trong thi khong cén tu chinh L/C, nhung khi 14p ching ¥
phii ghi sai nhy rong L/C, 48 dude ngan hang chap nhan thanh todn.
Khi 14p B/E dbi tién ngudi mua thi 5§ tién ghi trén hdi phi€u phdi tuong
duong 100% gid tri hoa daon va khong duge vugt qué han ngach LIC (k&
ci dung sai cho phép). Trutng hop L/C qui dinh viéc thanh todn dugc
ti€n hanh khi trinh di céc ching tY kém theo... (khong c6 héi phi&u) thi
ngudi ban khong can 1ip B/E, o khi ngn hang thanh todn yéu cau.
Néu van don 1a loai ky hju dé rong (blank endosed) thi ngudi giii hang
phéi ky hju vao vin don trude khi chuyén cho ngén hang.
Né&u hang héa duge gl 1€n tau virgt qud s8 lwgng qui dinh trong L/C thi
nha XK phai tham khdo ¥ ki€n ngudi mua tritde khi gifi, trén cd & dudce
chdp nhan cdia ngudi mua mdi giao hang 1én tau. Khi 1ap ching tif thanh
todn cin 2 bd:
_+ M&t bd hoan toan phd hop véi L/C 4€ thanh to4n theo phuong thic tin
dung chifng tiY. :
+ B thit hai 1dp cho ludng hang héa du ra va s€ thanh toan hodc D/A
hodic D/P hodc TT...
B6 ching ti 14p xong, ¢in kiém tra k§ lut0ng, rdi nhanh chéng xuit trinh
cho ngan hang dé thanh todn/ chiét khau.
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10. Khi€u nai:
a. Ngubi bdn khiéu ngi:
Khi ngudi mua vi pham hgp ddng ngudi ban co quyén khi€u nai, hd sd
khi&u nai gbém:

+ Don khi€u nai, ndi dung cia ddn tén dia chi bén nguyén, bén
bi, cd s& phdp ly cla viéc khiéu nai (cin cd vao diéu
khodn...hgp ddng s8...) 1y do khi€u nai, t8n hai 461 phuong gay
ra cho minh, yéu ciu gidi quyét.

+ C4c chiing tif kém theo:

+ Hgp ddng ngoai thudng.

+ Hoa don thudng mai.

+ Cdc thu tiy, dién, fax... giao dich gilta hai bén...

Khi&u nai cdc cd quan hitu guan (HS sd twong tf rén).

b. Khi ngudi mua hodc cdc cd quan hitu quan khiéu nqgi:

Né&u nhin duge hd so khi€u nai ciia ngudi mua hodc cdc bén hilu quan
khdc, ngudi bdn can nghiém tic, nhanh chéng nghién citu hé sd, tim
phuang hudng gidi quyét mot céch théa ddng.

11.Thanh 1y hgp dong:

1. T6 CHOC THUC HIEN HGP PONG NHAP KHAU:

L. Lam thi tuc nhap khiu theo qui dinh cdia Nha nufc:
(xem lai phdn lam thi} tuc xudt khdu hang hda).

2. Thu'c hién nhitng cong viéc bugc ddu cha khiu thanh todn:
a. Néu hgp dong qui dinh thanh todn bang L/C thi cdn thitc hign cdc
cong vige sau:

< Lam don xin m3 L/C.

<& Thuye thi ky qu§ va md L/C.
Xem lai bai “Thanh todn qudc t€” - phdn I, ngoai ra cdn chu y thém
mdt s6 diém cy thé sau:
Lam don xin mé L/C:
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MS5i ngin hang déu c6 miu don riéng cda minh, dudi ddy xin gidi
thiéu miu don cla Vietcombank, chi nhdnh Tp H3 Chi Minh va

Citibank.
M#Au cvia VIETCOMBANK

- CONG HOA XA HOI CHU NGHIA VIET NAM
Béc Lap - Ty Do ~ Hanh Phiic

—-00)o---

YEU CAUPHAT HANH THU TiN DUNG
APPLICATION FOR DOCUMENTARY CREDIT
Kinh gifi: Ngin hang Ngoai thudng Viét Nam ...........

Tén don vi
Pia chi
S6 phone, Fax :

VGi trdch nhiém vé& phén
minh, ching t6i dé nghi
Ngéin hang phédt hanh Thu tin
dung theo loai sau bing
Pién/Thu

[ 1 Irrevocable [ ]
Reévocable

[ ]} Transferable | ]
Confirmed

Véi ndi dung dudi diy qua

Ngudi yéu cdu phat hanh Thu tin dung
50 Applicant: (full name and address)

Ngin hang Dai ly. _
Nguoi hl.l’(f'in%l(}i: 32B Currency, Amount in figure and
59 Beneficlary: (Full name | words:

and address}

39A Percentage Credit Amount
Tolerance (if any):

Terms of Shipment:

[ JFOB[ 1CFR[ ]JCIF][ ]...

31D Date and place of
expiry:

44A Shipment from:

448 Shipment to:

C %

Bl Tal
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44CLatest 43PPartial | 43T Transhipment
Shipment Shipment: [ 1Allowed '
date: [ ] Allowed { 1 Not allowed

[ 1 Not allowed

45A Description of goods and/ or Services:

.-.....---....--.-....----....--....---. ....................
............................................................

........................................

Avallablc by Beneﬁcmry s draft(s) drawn on Vietcombank at .

days sight/after B/L date for . . . % invoice value accompamed by the
following documents (46A) (wuh an “X”) _
[ ]Signed commercial invoice in . . . . . originals and . . .copies.

[ ] Full set (./...) of clean “shipped on board” and., .non—ncgotiablc copes
of [ 1 Multimodal Transport Document, covering at least two different
modes of transport/{ ) Marine/ Ocean Bills of ladipg, covering a port to
port shipment { ] to the order of Bank for Foreign Trade of Vietnam .
.. .branc/ [ ] to order endorsed in blank marked freight [ ]
prepaid/[ ] payable at destination and notify the applicant.

[ ] Original No 3 (for shipper) of Clean Aiway Bill consigned to the
order of Bank for Foreign Trade of Vietnam . . .. ... - branch/[ ] to
order endorsed in blank showing flight number, flight date and ‘number
of Credit and marked freight [ ] prepaid/ [ ] payable at destination and
notify the applicant. . :

[ ] Certificate of Origin SSUEA DY . o vvonr e

.......................... AR ongmals and . .. copies.

[ ] Detailed Packing List . . ... .. ongmals and . . . copies.

[ ]Inspection certificate issued by T
................................ in ...originals and . . . copies.
[1 Cemﬁcate of quality and quanuty 1ssued BY ciii e

................................. in . ..originals and . . . copies.
[ 1 Insurance Policy/ Cemﬁcatc in assngnable form and endorscd in
blank for 110% invoice value COVENNg . . .. «oxx- -~ showing claim
payableat.......c.oooreente in invoice currency in . . originals.

[ ]Copy of cable advising applicant of particulars of smpmcnt

~a1




Chwang IX — Thye hign hgp S8ag xudlt khdy, nhdp khdv

[ 1 Beneficiary’s Certificate certifying that one set of non negotiable
documents plus . . . .. ... have been sent by Express courier o the
applicant within . . . . days after B/L date enclosing it’s receipt.

{ ]1Other documents and conditions (specify):

...........................................................

...........................................................

47A Special conditions:

Docuhents to be presented within . . . days after the date of issuance
the Transport document but within the validity of the Credit.

71B Charges:

All bank charges outside, Vietnam including reimbursement charges are
for account of Bneficiary/ Ourselves.

72 This Credit i§ subject to “the Uniform Customs and Practice for
Documentary Credits 1993 revision, ICC pulication No. 5007

78 Instruction to Paying/ Accepting/ Negotiating Bank:

Upon Teceipt of [ ] the tested Telex/Swift [ ] the Documents which are
complied with the terms and conditions of this Credit, we make
payments/ - acceptances as instructions of Paying/ Accepting/
Negotiating Bank. |

Chi thj cho Ngén hang phdt hanh Thu tin dyung:

[ } Uy quyén ghi ng tai khodn cia ching S L
1ai Quy Ngan hang d€ k¢ qay phdt hanh L/C sGtidnla: .. ....oeinn,
trongduong ... ... % tri gid L/C. -

[ 1UY quyén cho Quy Ngan hang ghi nd 1ai khodn tidn gifi/ k§ qu§/ tién
vay — theo.hgp déng vay ngoai t¢ dinh kém 4& tr3 tién nudc ngodi khi
nhén dude dién ddi tién xéc nhin ching wr phil hgp hogc nhin duge b
chuing tir phd hop vdi cdc diéu kién va didu khdan cda thu tin dung ndy.
[ ] Thu tin dyng nay sif dung v&n vay nudc ngoai thugc Higp dinh vay
ngsS......ngAY ... ...

[ 1Chiing t6i dé nghi Quy Ngan hang ghi nd tai khodnsd .. ... tai Quy
Ngin hang d€ thanh todn thi we phi, di¢n phi, buu dién phi lién quan
d¢€n Thu tin dung nay.

Thy tin dung nay dugc md theo Hop déng thuong mai 0 . . . ngdy . ..
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K@ THUAT NGO THUONG

Pon vi ching t6i cam két chiu hoan toan trich nhiém vé gidy phép
Nhap khau ciia m3t hang Nhéo khdu theo Thu tin dung nay.

.,.,ngéy...théng...nim....

Khicin lienhé v6i . KE TOAN TRUGNG CHU TAI KHOAN
Ong/Ba........ (K¢ tén) Ky tén, dong ddu )
S¢ dién thoai: . . .

NH k¥ nhén . . .gi%, ngay . ..

Miu ciia CITIBANK

Citibank, N.A Date . ..

Ho Chi Minh Branch, Vietnam
This credit is subject to The Uniform Customs and Practices for
Documentary Credits currently in force. '

Gentlemen:
The undersigned hereby request(s) you (as its agent) to open your
irrevocable credit (hereinafter called the “credit”) as follows: )
In favor of '
(name) (address)
Fo raccount of
(name) (address) (C/A No)
up to the aggregate amount of
available by drafts drawn on and for account of ‘the
undersigned.
(signify tenor)
when accompanied by the following documents:
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. Clean on board ocean bills of lading (full set required if more than one
original issued) dated not later than made out to the order of
Citibank, N.A. marked freight prepaid/collect.

2. Marine insurance policy or certificate in duplicate, in the currency of
the credit, including: institute cargo clauses (ALL RISK/W.A/F.P.A) with
extended cover Theft, pilferage and non-delivery clauses; Institute war
clauses; Institute stiike riot and civil commotion clauses; Institute
warehouse to warehouse clauses. _

3. Beneficiary signed commercial invoice, in duplicate, certifying
merchandise to be of. :
Origin stating r}‘mt it covers:

Additional Provisions to be Included in the Credit: C.LF/C & F/F.O.B
All drafts and documents listed herein are to be forwarded to C itibank
N.A. Ho Chi Minh Branch, VietNam by airmail in a single mailing unless
otherwise specified.

Bill of lading to evidence shipment from to

Partial shipments allowed/prohibited.

Trans shipment allowed/prohibited.

All advising charges and other charges outside Vietham are for account
of beneficiary. .

Usance_ bills are negotiable at sight basis for face value of drafts, LE.
interest for usance bills are for account of the applicant.

Bill of exchange to be negotiated not later than
Negotiation under this credit must be made within days after the date of
issuance of the shipping documents and such negotiation must be within
the expiry date of this credit ( delete if not applicable).

Forthwith upon the opening of the credit, kindly be guided by whichever
of the following is checked: '
o Forward the original credit instrumens by Q Airmail Q Ordinary
mail to the beneficiary.
a Cable all the terms and conditions of the credit to your
correspondent requesting that the beneficiary be notified of the opening
of the credit unless otherwise indicated herein. '
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K¥ THUAT NGOAI THUONG

O Notify the beneficiary by cable through your correspondent that
you are forwarding the original credit instrument by air mail, unless
otherwise indicated herein.

For bank use only

L/C No Cabled/Airmailed Initials:
For bank use only

To Liability Dept. date:

Liability Code: CCS/CCX

Within line:

Exceed line: (Refer to outstanding report attached)

To: Credit Committee

For approval:
(Initial inside this box)

Remarks if any:

Date received by CC processing after approval

Others-

It is distinctly agreed thar this application and the opening by you of
this credit shall be subject in all aspects to the terms and conditions
contained in the form of “General Agreement for letter of credit signed by
us.

Very truly yours,

Authorized Signatures.
Telephone No:
Signature
Verification
Only.
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Chuong IX - Thyc hida hgp d8ag xudl khdu, nhdp khiu

Sau khi 1am Pdn xin md L/C, nha nhdp khau phdi ky qui va tra phi ngén
hang, rdi chd ngan hang md L/C theo yéu cau.

b. Néu thanh todn bing CAD thi nha nhép khdu cdn tdi Ngén hang
yéu cdu mé tai khodn ky thdc dé thanh todn tién cho nha xudt khdu.

c. Néu thanh todn béng TT tré truge thi nha nh@p khéu cdn lam thi
tuc chuyén tién theo diing qui dinh trong hop déng.

d. Néu thanh todn bdng nh thu hodc chuyén tién trd sau thi nha nhip
khdu ché nguvi ban giao hang rdi méi tién hanh cong vige clia khdu
thanh todn.

3. Thué phuong tién vén tdi: Néu trong hgp déng mua bén qui dinh:
hang dugc giao & nudc ngudi xudt khdu, phuong tién vén tdi do ngudi
mua lo (diéu kién giao hing EXW, FAS, FCA, FOB) thi ngudi mua sé
thué phuong tién vén téi.

Céch thic thué: (xem néi dung 6, phan thyc hién hgp dbng xudt khdu).

4. Mua bao hi€m:

Khi mua hang theo cdc di€u kién EXW, FCA, FAS, FOB, CFR, CPT
nha nhap khfu cén phii mua bdo hi€m cho hang héa. Nha nhap khau
cAn 1am nhftng cong viéc sau :

Chon diéu kign thich hop d€ mua béo hiém:

Nha nhap khfu cdn cin cif vao dic tinh cla hang hoa, céch doéng g6i,
phuong tién vén chuyén... d& chon didu kién bio hiém thich hop: dim
bio an toan cho hang héa va dat hiéu qui kinh t€ cao.

Lam gidy yéu cdu bao hiém:

(Xem chi tiét muc 8, trong phdn I “T6 chitc thic hign hop ddng xudt
khdu” chuong nay).

Péng phi béo hiém va I8y chiing thit bao hiém:

Sau khi ngudsi bao hiém tinh phi bdo hiém, nha nhdp khiu d6ng phi bdo
hiém va nhin ching the bio hi€m theo yéu cdu.

5. Lam thi tuc hdi quan:
(Xem chuong XI: Nghiép vu hdi quan).

6. Nhan hang:



K9 THUAT NGO THUONG

Theo quy dinh ciia Nha nudc “cdc ¢d quan van tai (ga, cang) co trich
phiém ti€p nhan hang héa nhdp khiu trén cdc phuong tién van tdi W
nudc ngoai vao, bdo quin hang héa d6 trong qué trinh x&p d3, Iuu kho,
luu bai va giao cho céc don vi nhip khZu, theo 1énh giao hang cla ddn
vi v4n tdi (hdng tau, dai 1y...) 48 nhén hang d6”.

Do d6, khi hang nhdp cdng, hing tau s& tryc ti€p ding ra giao nhan
hang v6i cdng, rdi dua hang vé vi trf an toan: kho hodc bai. Cht hang
phai k¢ hgp dong dy thac cho cang lam viéc ndy.

Trude khi thu dén, dai 1y tau bién hodc hing tau s& gifi “Gidy bdo tau
dén” cho ngudi nhin hang, d€ ho bi&t va ti nhan “Lénh giao hang”
(Delivery order — D/O) tai dai 1y tau. Khi di nhdn D/O cin mang theo:
Original B/L va giy gidi thiéu ciia don vi. Dai 1y giff lai B/L gbc vé trao
3 ban D/O cho chii hang. Mot s3 dai 1y ¢d thu 1& phi nhin D/O, muic thu
khong théng nhdt. C6 D/O nha nhap kh&u cin nhanh chéng Jam thi tuc
dé nhdn 16 hang cla minh. B6i né&u nhan chim s& phai trd phi luwu kho,
bii nhidu va chiu moi riii ro t8n that phdt sinh.

N&u gip trudng hdp: hang d€n nhimg chitng tif cfa d€n, nha nhap khiu
cin suy nghi k§ dé chon mdt trong hai gidi phdp: ti€p e chd ching ti¥
hodc gi d€n ngan hang md L/C xin gidy cam két cda ngln hang dé
nhén hang khi chua ¢6 B/L goc.

Thii tuc nhén hang:

a. Nhdn hang rdi (s8 lugng khong 1dn, khong dd indt tau) hodc hang
container it rudt tai cang (gii theo phuong thitc LCL/LCL): chi hang
d&n cing hodc chii thu (n€u hang tau da thué bao kho) dé déng phi luu
kho vi x&p dd, 1dy bién lai. Sau d6 dem: Bién lai lnu kho, 3 ban D/O,
Invoice va Packing list, dén van phong dai ly hang tau tai cing dé ky
x4c nhan D/O, tim vi tri d& hang, tai day luu mét D/O. Chd hang mang 2
D/O con lai dén bd phén kho vin d& 1am phi&u xuat kho. Bo phin nay
gi¥ mdt D/O va 1am 2 phi€u xudt kho cho chi hang.

Pem hai phiéu xuit kho dén kho d4é xem hang, 1am thi tuc xudt kho,
tAch riéng hang héa dé chd hdi quan kiém ira, dén hai quan cing mdi
hii quan kho bii gidm sdt viéc nhén hang. Sau khi hai quan xdc nhan
“hoan thanh thil tuc hdi quan” hang dudgc xuit kho, mang ra khoi cing
d& dua vé dia di€m qui dinh.
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b. Nhén nguyén container, hdi quan kiém tra tgi kho riéng:

Sau khi d3 can nhic k¥ hiéu qua kinh t€, chd hang mudn nhin nguyén
container, kiém tra tai kho riéng, trong trudng hdp nay cAn lam nhiing
viéc: : _

« Lam don xin kiém hang tgi kho riéng, ndp cing bo hd so ding
ky thd tuc hii quan. Container chi dudc phép dua vé kho riéng
khi di dang ky trudc véi hai quan va kho di dugc hdi quan
cong nhin dd diéu kién va c4p’gidy phép (hién nay hai quan
quy dinh kiém tra hang h6a ngay tai cifa khiu).

o Lam thi tuc mugn container tgi hing tau, déng tién, ky qui,

" phi x&p dd, tién van chuyén container tif cang vé kho riéng
(néu thué xe cia hiing tau).

+ Pem bd chifng tr: _ -

+ D/O (3 bdn) ¢6 chi ky cla nhén vién hai quan khau dang ky thid

tyc, déng d&u “d4 ti€p nhin t3 khai”.

+ Bién lai thu phi x&p d0 va phi van chuyén cla hang tau.

+ Bién lai thu tién phi lwu gilf container.

+ Dan xin mudn container da dugc chip thuin; :
dén vin phong dai 1y hdng tau d€ lam gify phép xudt container khéi
bai. Tai day gilt mét D/O. Cdng nhén vién phy trach bai tim container,
kiém tra tinh nguyén ven cia container va SEAL (kep chi). Nhin hai
ban “Lénh van chuyén” ciia nhén vién kho béi. Mang toan bé hd so dén
hii quan kho bdi dé nhén vién héi quan kidm tra, k§ x4c nhén s6
container va s8 seal, to khai va i€nh van chuyé&n. Xuit container ra khéi
bii, ndp mot 1gnh van chuyén cho hdi quan c8ng cdng, mdt cho bdo vé
cang, dita container vé kho riéng. Dén phong gidm quén, hdi quan thanh
ph& dé dén hai quantdi ki€m tra. Kiém héa xong, néu khong c6 van dé
gi s& duge x4c nhén “Hoan thanh thd tuc hdi quan”.

c. Nh@n nguyén tau hodc nhin hang vdi s& lugng lon:

Sau khi nhin D/O, nop hd so cho hdi quan, nhén NOR (Notice of
readiness) thdng bdo sén sang béc hang, nhin vién giao nhidn tién hanh
nhén hang héa. Trudc khi md hdm tau cin ¢6 dai dién céc cd quan:

+ Don vinhdp hang.

«  Dai dién ngudi ban (n€u c6 vin phong dai dién tai Viét Nam).
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K9 THUAT NGO TRUONG

+ Coquan kiém dinh hang héa.

+ Daidién tay, dai ly tau.

+ Haiquan gidm s4t, hdi quan kiém héa.

» Daidién cang. :

+ Baohiém (néu nghi ngd hang ¢6 bio hi€m bi hu hdng).
Trong qud trinh nhan hang, nhin vién giao nhéAn phai thudng xuyé€n bam
sdt hién trudng, cap nhit s& ligu ting gid, wng ca, ting ngay. Kip thdi
phét hién sai st d& c6 bién phdp xi& 1y thich hdp. Cd quan gidm dinh
hang héa 14y miu, phén tich k&t luan s6 lwgng, chat lugng hang c6 phi
hop véi hgp déng khdng. Béo hidm xdc dinh mic dd thiét hai, 1ap bién
ban gidm dinh (Survey Report); cang 1ép “Bitn ban x4c nhin hang hoa
e hdng 8 va do tau gdy nén” (cargo out tum report), ngoai ra cidng
con 14p bién ban k&t toan nhdn hang vdi tau (report on receipt of cargo)
va bidng ké hang hoéa thidu hozc thifa so v6i luge Khai clia tau
(Certificate of short overlanded cargo and outturn report). Cubi cing,
khi giao hang xong, can ky “bién ban téng k&t giao nhén hang héa™.

7. Ki€m tra hang héa nhap khgu:

Theo quy dinh ciia Nha nudc, hang nhip khiu khi vé qua cifa khdu cén
dugc kiém tra k§ cang. '

P&i v6i moi hang hoa nhép khZu, m&i co quan ty theo chifc ning cha
minh phai ti€n hanh cong viéc kiém tra.

Cd quan giao thong (ga, cng) phai ki€m tra niém phong kep chi trudc
khi d3 hang ra khéi phuong tién. N&u hang c6 thé c6 tdn thit hodc x€&p
dat khong theo vi trf van don thi cd quan giao théng mdi cong ty gidm
dinh 14p bién bin gidm dinh. N&u hang chuyén chd dudng bi€n ma thiéu
hyt m&t mat thi phai c6 “bién bin két todn nhin hang véi chli tau”, con
n€u c6 48 v3 phii c¢6 “bién bén hang dé v3, huhong™.

Pan vi kinh doanh nhap khau, véi tr céch 12 mot bén dting tén trén van
don, phéi 1ap thu dy khdng (letter of reservation) néu nghi ngd hodc
thuc sy thdy hang c6 t8n that, thi phai yéu ciu Igp bién bin gidm dinh
(Survey report) néu hang héa thc su bi tdn that, thiéu hyt, khong ddng
b5, Khong phi hgp v6i hop déng...

Cic cd quan kiém dich phdi thyc hién phiém vu kiém dich néu hang
nhap khéu 1a dong vat va thyc vat.
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Chuong X - Thyc higa hep aéng xubt khéu, ahdp kh&u

8. Khi€u nai:
Khi€u nai 12 mot trong hai cdch gidi quyét céc tranb chdp phat sinh
trong ngoai thuong. Bing cach khi€u nai, cdc bén dudng su thuong
Iugng tryc tiép vdi nhan a& gidi quyét tranh chap.
. Khiéu nai ngudi bin: '
Ngudi mua c6 quyén khi&u nai ngudi ban khi ngudi bin khong giao
hang hoic giao hang cham, giao thiéu... (n€u thay khong c6 cd s8 dé qui
ir4ch nhiém cho ngudi chuyén chd) hoic phim chit hang héa khéng
phi hop véi qui dinh cha hgp ddng, bao bi x&u, k¢ m3 higu sai, khong
giao hodc giao cham tai liéu k¥ thuét.
ThE thitc va hd so khi€u nai:
Ddn khi€u nai 1am bing van ban: Thu, Fax, Telex. Né&u ding Fax hay
Telex thi sau d6 phai c6 thy bao dim x4c nhdn.
Néi dung thu khi€u nai:

. Tén, dia chi cia bén khi&u nai, bén bi khiéu nai.

. (Cg s phép 1y cla vi€e Khi€u nai (hop ddng s8...)

« Ly do khi€u nai. -

. Yéu sach cu thé d6i vdi ngudi bén.
Trong hd sd khi€u nai, con 6 céc ching 1 kém theo lam bing ching
khi€u nai, thong thudng gbm: '

+ Hop d6ng mua ban.

+ Vindon.

. Biénban gidm dinh.
b. Khiéu ngi ngubivin tdi:
Ti€n hanh khi€u nai ngudi chuyén chd khi bin than ho vi pham hdp
dbng, cu {hé&: khi ngudi chuyén chd khong mang t2u hojc mang tau dén
cham, Khi hang hda bi tén that, mat mat, thi€o hut, khi hang bi kem
phdm chat...do 1i cla ngudsi chuyén chd.

. Hb sd khi€u nai ngudi chuyén chd:
H3 sd khiu nai gdm: don khi€u nai va céc ching trkém theo.
Pon khi€u nai phdi lam bing vin ban, NOi dung don gdm: tén va dia ch
cia bén khiu nai, bén bi khi€u nai, s8 hop dong, khi€u nai vé cdi g
yéu séch cu thé.
Ching tif kem theo don khiéu nai:

- Hop dbng chuyén chd hang hoa.

290



K9 THUAT NGORI THUONG

- Vén don dudng bién.
- Phi&u kiém kién cta bén giao hang va bén nhin hang.
- Bién ban két todn.
- Giffy chiing nhdn hang thi€u. :
- Bién bén gidm dinh kh&i lugng theo mdn nudc.
_ Bién bin hang d6 v8 hu hong.
_ Bién ban gi4m dinh sdp x€p hang trong him tau.
- Bién ban kiém héa clia hai quan.
c. Khiéu ngi bdo hiém:
Nhiing ching ¥ can thi€t cho mdt hd so khi€u nai:
Méi hé so khiéu nai gom co:
« Hop déng hoic gifly ching nhén bdo hiém gbc.
» Van dan géc. _
. Ban sao héa don gdc hoic cdc héa don chi phi.
+ Ching ti¥ xdc nhén s3 lugng, trong lugng hang.
. Thu kém tinh todn s& tién khi€u nai.
Ngoai ra cin dinh k&m thém cdc ching tit sau day cho titng trudng hop
khiéu nai: '
1). D&i vdi hang héa bi hu hong hay mat mat:
o Bién ban gidm dinh do bdo hiém hoc dai 1y clia bdo hiém cp.
e Bién ban d§ vd do tau gdy ra (COR).
2). D&i v6i hang héa bj thi€u nguyén kién:
e Bién bdn k&t todn nhén hang véi tau (ROROC).
e Xéc nhén hang thi€u cia VOSA (CSC)...
3). DGi v6i t6n that chung:
e Vinbin tuyén bé tdn that chung cda chi tau.
o Bang tinh todn phan b3 tdn thdt chung cia 1y todn su.
e C4c van bin c6 lién quan khic (V aluation form Average Bon.
G.A. Guarantee).
4). DGi v6i hang héa b tdn that toan bd:
e« Thy thong bo clia ngudi chuyén chd cho ngudi nhin vé t6n
that toan bd.
o Xdc nhan ciia ngudi chuyén chd vé 16 hang da dugc xép lén
tau.
e Thu khi&u nai hang tau (néu cd).
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- Chuong IX - Thye hl{nlllqp d8ng xu&t khdlu, nhap khév

H& so khigu nai phéi dugc g trye ti€p cho hing bdo hiém hoic dai 1§
ciia bao hiém trong thdi gian sém nhit song khong duge chim qud 9
thing (néu khi&u nai «4n that ¢6 lién quan dén trich nhiém ngudi thi 3)
k& tir khi hang dudc dd khoi tan bién tai cang c6 ghi tén trong hap ddng
bao hi€m trif khi c6 thda thudn khéc.

9. Thanh todn: :

Thanh toén 1a nghia v chl yéu cia ngudi mua trong qué trinh mua bén.
Ty theo ting phuong thic, ¢O1.g viéc thanh toan c6 khdc nhau.

Né&u hop ddng qui dinh thanh « 4n bing L/C thi: khi nhan bd ching tiY do
bén bén chuyén t6i, ngan hang md L/C s& ki€m tra hét sic ky ludng.
N&u ching tt hoan hio thi ngan hang thanh todn va thong bdo cho
ngudi mua, mdi ho 1én thanh toan lai cho ngén hang, rdi nhan b ching
tix di 1anh hang. N&u ching tf khéng hoan hdo, thi hdi ¥ ki€n ngudi mua,
r8i iy 15i nang nhe ma 6 phuong phép xd 15 thich hdp...

10. Thanh 1y hgp déng.

TOM TAT CHUONG IX

1. Sau khi hop déng duge k5 két, nha xudt khdu mubn bién hop
déng thanh tién, nha nhép khilu mubn bién hop dong thanh
hang, nha kinh doanh mudn bién hop dong thanh lgi nhudn thi
phdi t6 chitc thyc hign hyp dong mot céch hop 1y, khoa hoc.

2. P thuc hi¢n hop dong cudt khdu bén bdn phdi tién hanh
nhitng cong viéc sau: hoan tdt nhilng cdng vige bude ddu cia
khéu thanh todn; lam thi tuc xudlt khéu; chudin bi hang héa dé
cubt khdu; kiém tra, gidm dinh, 1dy gidy ching nhén cho hang
hba; thué phuong tign van tdi; mua béo hiém cho hang hoa;
lam thi: tuc hdi quan; giao hang; 14p b6 chiing tit va hoan tét
khéu thanh todn; khiéu nai va gidi quyét khiéu ngi (néu cd);
thanh 15 hgp dong.
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3. DE thuc hién hop dong nhip khdu bén mua phdi: lam thi tuc®
nhip khdu; thuc hi¢gn nhiing cong viéc budc ddu cia khdu
thanh todn; thué tau; mua bdo hiém; lam thé tyc hdi quan;
nhdn hang; kiém tra hang nhdp kh&u; hoan tét thit tuc thanh
todn; khiéu nai va gidi quyét khiéu ngi (néu cd), thanh Iy hop
dong.

4. DE (8 chite thute hign hgp dong duige 16t khéong chi doi hoi nguvi
thuc hi¢n phdi ndm vitng cdc quii dinh ciita Nha nude, hi€ure Iy

- thuyét, ma con phdi biét van dung vao thic tién mot cdch linh
hoat, phéi thudng xuyén diic két, riit kinh nghigm, d¢ to chic
thitc hi¢n hgp dong ngay mot t6t hon.

.BAI TAP CHUONG IX

1. Trinh bay v4n tit nhitng cOng viéc cin 1am dé 18 chifc thyc hién
hgp déng XK va nhiing qui dinh méi cita Nha nudc trong linh vifc
nay?

_ 2. Trinh bay vin tit nhiing cong viée cin lam d€  chifc thie hién
hop dong NK va qui dinh mdi cfia Nha nudc trong linh vire nay?

3. Di thyc t& va viét ddnh gid nhan xét vé ning khau cong vige d€
t8 chite thyc hién hgp ddng XNK?

4. P& 18 chitc thye hién hop ddng xudt khiu 20.000 MT gao, theo
didu kién FOB cdng Cin Tho, thanh todn bing L/C A/S thi cdn
1am nhiing cong viéc g1? Trinh bay vAn it nhitng cong vi€c do.

5. Pé t6 chitc thyc hién hop ddng xudt khiu ca phé theo diéu kign
CFR Singapore, thanh todn bing phuong thitc CAD thi ngudi ban
cin 1am nhitng cong viéc gi? Trinh bay vin t4t nhiflng cong viéc
da6?
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6.

10.

P& 18 chitc thyc hién hop ddng nhap khdu phin bén héa hoc theo
diéu kién FOB Manila, Philippines, thanh todn bing L/C trd
chim 120 ngay sau ngay ky B/L, thi cin 1am nhifng cong viéc
£1? Trinh bay vén tt nhiing cong viéc d6.

P& 18 chic thifc hién hop ddng nhép khdu mdy méc, thiét bi,
déng trong container, theo didu kién CFR cing Sai Gon, thanh
todn bing D/P, thi ngudi mua cdn lam nhing cong viéc g1? Trinh
bay vin tit nhitng cong viéc do.

Pé 1§ chdc thyc hién hgp ddng nhap khiu cac linh kién mdy tinh
dién t¥, thanh todn bing L/C A/S, theo diéu kién CFR céng SG,
thi cin 1am nhiing cong viéc gi? Trinh bay vin tit cdc cong viée
dé.

BE 18 chic thyc hién hop ddng nhip khiu nguyén liéu thudc
chita bénh (duge liéu) theo didu kién CIF cang SG, thanh todn
L/C A/S cin phdi lam nhimg cong viéc gi? Trinh bay vin tit
nhifng cong viéc do.

P& 14 chifc thye hién hop dong nhép khdu mdy méc thi&t bi trong
nganh diu khi theo diéu kién CIF cang SG, thanh todn L/C A/S
cin 1am nhilmg cong viéc gi? Trinh bay vdn 1At nhitng cong viéc
de. : '



KU THUBT NOORI THUONOG
CHUGNG X |
CAC CHUNG TU CHU YEU TRONG
KINH DOANH XUAT NHAP KHAU

Cong viéc hét sic quan trong 461 v4i céc nha xudt khau 1a phai 13p dude
bo chifng tir, con d6i vdi cac nha nhap kh3u 12 kiém tra dugc cdc ching
tir. Vi vy, trong chudng nay, gidi thiéu vdi céc ban nhitng chifng tf cd
ban thudng dudc st dung trong kinh doanh xuat nhap khan.

I. HOA PON THUONG MAI (COMMERCIAL INVOICE).

1. Ban chat, cong dung:

Héa don thudng mai 12 chiing tif cd bdn cda khau thanh todn, 1a yéu cdu
cia ngudi ban ddi ngudi mua phéi trd s& tién hang ghi trén héa ddn.
Trong héa don phai néu dudc dac di€m céa hang hoa, don gid, W¥ng gid
tri hang héa, diéu kién cd s8 giao hang, phuong thdc thanh todn, phuong
tién vén tdi...

Héa don thudng duge 14p 1am nhiéu ban, dé ding trong nhi€u viéc Khdc
nhau: xuit trinh cho ngan hang d€ doi tién hang, xudt trinh cho cong ty
bio hiém d€ tinh chi phi bdo hiém, cha héi quan dé tinh thué...

Ngoai héa don thuong mai (commercial invoice) ma ta thudng gip trong
thyc t€ cdn c6 céc loai héa don khac nhu:

. Hoéa don tam thoi (Provisional Invoice): 12 héa don dé thanh
todn sd bd tién hang trong céc trudng hop: gia hang mdi 1a gid tam
¢inh, thanh to4n ting phan hang hoa {trong tridng hop hgp dong giao
hang nhiéu 1an)...

. Héa don chinh thic (Final Invoice): 1a héa don dong dé thanh
todin tién hang khi thyc hién toan b hop ddéng:

« Hoéa don chi tiét (Detailed Invoice): ¢6 tac dung phan tich chi
ti€t c4c bd phén cta gid hang.

. Héa don chiéu 1¢ (Proforma Invoice): 12 loai ching wr ¢4 hinh
thic gidng nhu héa don, nhung khong ding d€ thanh todn vi nd
Khong phai 12 yéu ciu doi tién. Hoéa don chidu 1& vé hinh thic giong
ahuf héa don thuong mai binh thudng ¢6 tdc dung dai dién cho 6
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hang giti di trién 1dm, glfi ban hodc c¢¢ tdc dung lam don chao hang,
lam thi tyc xin gidy phép xuit nhap khiu.

2. Qui dinh ciia UCP 500 vé héa don thueng mai:
Piéu 37: Héa don thuong mai.
a. Trir khi ¢6 nhitng qui dinh khac trong Tin dung, cac héa don thuong
mai:

i.  Phai xuét hién trén bé mat duge phat hanh bdi ngudi thu ‘hudng

néu danh trong Tin dung (ngoai trif dudc qui dinh & didu 48).
ii. Phai dugc lam ra theo tiéu chudn cla ngudi xin md L/C (ngoai
trlt nhu qui dinh & ti€u khodn 48 (h)) va

iii. Khong can ky tén.
b. Trit khi dugc qui dinh khéc trong Tin dung, Ngan hang c6 thé tif chdi
céc héa don thuong mai duge phat hanh cho céc s§ tién vugt qué Tin
dung cho phép. Tuy nhién, n&u Ngin hang duge dy quyén trd, chiu trach
nhiém thanh todn sau, chdp nhin hdi phi€u, hay chiét khdu theo mét Tin
dung chdp nhin cdc héa ddn d6, thi quyét dinh cda nd s& c6 tinh rang
budc di vdi tdt cd cdc bén, mién 12 cdc ngin hang d6 chua trd, chua
chiu tréch nhiém thanh todn sau: chip nhin hoi phi€u hay chi&t khiu
cho s8 tién vudt qud sy cho phép ciia Tin dung. -
¢. Viéc mé 3 hang héa trén hoa don thong mai phai pht hgp vdi md ta
trong Tin dung. Trong tat ¢ céc ching ur khdc, hang héa cé thé dugc
b ta theo nhitng diéu khodn chung chung nhung khong mau thuin véi
md 14 trong Tin dung.

3.Nhiing diém cén It § khi 13p va ki€ém tra héa dgn thudng mai:
Ngén hang dac bigt chi ¥ kiém tra cdc ndi dung sau, chdng t0i xin gidi
thiéu d€ cdc ban luu ¥ khi lap va kiém tra hdéa don thiong mai:
& Ngudi 1ap héa don phdi 12 ngudi thy hudng dugc ghi trong L/C?
(UCP 500. Art37).
& Héa don c6 lap cho ngudi mua 13 ngudi md L/C khong? (UCP 500
Art37).

Tén ngudi mua, dia chi c6 ding khdng ?
N&u L/C cho phép ngudi 14p héa don khéng phdi 1a ngudi thu hudng L/C
thi phdi ghi r5 “Commercial Invoice issued by third party is
acceptable™.
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% Tén hang héa c6 that ding v6i tén hang ghi trong L/C khong? xem
nd ta hang hoa (v& kiéu ddng, ky mé hi¢u...) ¢6 phd hgp véi B/L,
Packing list... N&u trén Invoice md t3 chi tiét hon L/C (nhung diing) thl
duce chdp nhan, ngude lai n&u mo th so sai thi bi xem nhy 12 bén hang
khong dat tiéu chudn da dé ra. '

& S& lugng hang giao la bao ahiéu? C6 vugt qui qui dinh cla L/C
khong? (Tinh dung sai cho phép ctia L/C).

& Gid don vi trong héa don c6 néu didu kién co sd giao hang, loai tién
¢6 phit hgp vdi gid ghi trong L/C? :

& Téng tri gid héa don la bao ahiéu? C6 vudt qua gid tri cda L/C
khéng?

& Héa don khong cin phdi ky (UCP 500 Art37), nhung néu L/C yéu
cu ky thi héa don c6 dude ky khong?

& Cic chi tiét khdc vé ndi bdc hang, noi dO hang, phuong thifc thanh -
todn... ¢6 phit hgp véi qui dinh L/C khong? : o
& S& ban cia héa don c6 ding nhu yéu cu clia ngudi mua dugc ghi
trong L/C khong? '

& S& hiéu ciia héa don va ngay lép héa ddn ¢6 dugc dé cip khong?
Ngay lap phéi tring hodc trudc ngay giao hang mdi hdp 1y. So sanh vdi
ngdy giao hang trén B/L. .

IL.VAN DON BUUNG BIEN (B/L: BILL OF LADING).

1. Bin chét, cong dung , phin logi van don duong bi€n:

Vin don dudng bién 12 ching tXY do ngudi chuyén chd (chd tau, thuyén
trudng) cdp cho ngudi gii hang nhim xdc nhan viéc hang héa da dudc
ti€p nhédn dé van chuyén. Tuy mbi hdng tau déu ¢é miu van don riéng,
nhung vé ndi dung ching ¢6 nhing diém chung. &3 mat trudc cda B/L ¢
ghi 13 tén ngudi giti, ngudi nhdn (hodc “theo i&nh”...), tén tau, cang béc
hang, cang d3 hang, t&n hang, Ky m3 hiéu, s6 lugng kién, trong luong,
gi4 ca, tdng tri gid, cdch trh cudc (cude tra trude hay trd tai cang dén),
finh hinh x&p hang, s bdn gdc da 1ap, ngdy thing cdp van don... Mat
sau ghi cdc diéu kién chuyén chd. Khi chuyén chd hang via ¢6 hdp
déng vira ¢6 vén don thi quan hé giita ngudi van tdi va ngudi nhin hang
do van don didu chinh, con quan hé gidfa ngudi gl hang va ngudi van
t3i do hop ddng thué tau diéu chinh.
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B/L ¢6 ba chitc ning co ban sau:
" La mdt bién lai cBa ngudi chuyén chd xdc nhén 1a ho da nhin
hang dé€ chd. ,

« La mdt bing chiing vé viéc thyc hién nhitng diéu khodn cia
mot hgp dbng van ti dudng bién.

« [ mot ching tf sd hitu hang héa, qui dinh hang héa sé giao
cho ai & céng dich, do d6 cho phép mua ban hang héa bing cich
chuyén nhugng B/L. Chinh vi chic ndng dic bigt nay ma viéc thay
th& B/L bing thit tuc EDI 12 viéc rdt khé khin hién nay.

Vin don dudng bién duge 1ap thanh mdt s6 bén ¢3¢, nhitng bdn gdc nay
13p thanh bd vén don. Trén cdc ban gdc, ngudi ta in hodc déng dau cdc
chit “Original” — Ban gdc. Ngoai bd Van don gbc, con c6 mdt 6 ban
sao, trén d6 ghi chit “Copy” — Bén sao. Chi c6 bn gdc cia B/L méi ¢6
chifc ndng néu trén, cdn céc bdn sao khdng c6 gid tri phdp 1y nhur ban
gc, chiing chi diing trong cdc trudng hop: thong bdo giao hang, kiém tra
hang héa, thng ké hai quan...
Cé nhiéu loai van don:

& N&u xét theo d&u hiéu trén van don c6 ghi chi xdu vé hang héa
hay khong, thi vin don dudc chia Jam hai loai: |

. Vin don hoan hio (Clean B/L) 12 v4n don khong c6 thém diéu
khodn hay ghi chii v& finh trang khi€m khuyét clda hang héa
va/ hodc bao bi (xem thém diéu 32 cda UPC 500).

+ Vin don khong hoan hdo (Unclean B/L) 12 loai véan don trén
d6 ngudsi chuyén chd c6 ghi nhiing ghi chd x4u vé tinh trang
clia hang héa va/ hodc bao bi. Vi dy: “Thung bi v3”, “Pung
trong nhitng bao rdch hay da sif dung t8i”... cdc B/L c6 ghi chi
nhu viy s& bi ngén hang chéi thanh todn, trif khi c6 qui dinh
riéng.

& N&u xét theo dfu hiéu ngudi vén tdi nhan hang khi hang da dudc
x&p 1&n tau hay chufa, thi B/L dudc chia 13 hai loai:

. Van don da x&p hang (Shipped on board B/L) nghia 12 vdn ddn
dudgc cAp khi hang héa da nim trén tau.

.  Vian don nhin hang dé x&p (Received for shipment B/L) la
vin don dugc cdp trudc khi hang héa dude x€p 1én tau. Trén
B/L. khéng ghi rd ngay, thing dudc x&p xudng tau. Sau khi x&p
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hang xudng tau, ngudi g hang c6 th€ ddi 18y van don da xép
hang.

& Né&u xét theo ddu hidu qui dinh ngudi nhdn hang s& ¢6 céc loai

vain don.

L4

Vin don theo lénh (B/L to order) la B/L theo 46 ngudi chuyén
chd §& giao hang theo 1énh cdia ngudi gdi hang, ngén hang
hodc ngudi nhin hang.

Vin ddn dich danh (B/L to a named person) or (Straight B/L)
12 B/L trong d6 ¢6 ghi 15 tén va dia chi ngudi nhén hang, do d6
hang chi c6 thé giao dugc cho ngudi c6 tén trong B/L..

Vin don xusl trinh (Beager B/L) con ¢6 tén goi 1a vén ddn v
danh, 13 vin don trong d6 khong ghi rd tén ngudi nhin hang,
ciing khong ghi rd theo 1énh cia ai. Ngudi chuyén chd s€ giao
hang cho ngudi cim van don va xudt trinh cho ho. Van don
niy thudng dugc chuyén nhugng bing céch frao tay.

& Néu theo dau hiéu hang héa duge chuyén bing mét hay nhiéu tau
thi ¢ céc loai van ddn:

*

Vian don di thing (Direct B/L) cdp cho hang héa dugc chuyén
ch® bing mot con tau di tiY cdng x€p hang dé&n cing dich, nghia
13 tau chd di thing tif cdng dén cang.

Van don sudt (Through B/L) 12 B/L ding trong trudng hop
chuyén chd hang héa gilta cic céng bing hai hodc nhiu tau
thudc hai hay nhiéu chi khic nhau. Ngudi ¢dp vén don di subt
phéi chiu trich nhiém vé hang héa trén ching dudng tif cdng
x&p hang d&n cing d8 cudi cing. ' _

Vin don dia hat (Local B/L) 14 B/L do cdc tau tham gia
chuyén chd cdp, loai B/L nay chi c6 chic néng la bién lai nhin
hang héa ma thoi.

Ngoai cdc loai B/L co ban k€ trén trong thyc t& con gip céc loai B/L
khic, vi du:

*

~ Vian don theo hop ddng thué tau (Charter party B/L) 1a loai

B/L do thuyén trudng thu cdp. Loai nay chi in mdt mat, cdn
mit sau d€ tring (nén con cé tén goi 1a B/L. lung tring — blank
vack B/L). Trir khi ¢6 qui dinh riéng trong L/C, cdc Ngin hang
s& tir chdi cdc loai van don nay.
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'« Vin don hdn hdp (Combined B/L) 12 loai vin don chd hang
bing nhiéu loai phirong tién van tii khdc nhau, trong d6 cé
vin tii biing dudng bién. Loai vin don ndy dugc Phong
Thuong Mai Qudc t€ thira nhén trong khudn khd Hiép Hoi
nhiing ngudi van tdi FIATA, nén dudc goi 1a FIATA combined
B/L. ‘

+ Vap don rit gon (Short B/L) 1a loai van don tém tdt nhitng

*didu khodn chi y&u, nhitng ndi dung khédc cdn tham chiéu tr
cdc ngudn hodc chiing tir ¢ lién quan...
Céc vin don khong ¢6 gid tri thanh todn:

Q Vin don theo cic hop ddng thué tau (Charter party B/L). Loai
van don ndy s& bi coi 12 bat hgp 1& trit khi L/C cho phép. Trong trudng
hgp L/C cho phép, ngay ci khi L/C y8u ciu xuat trinh mét hgp dong
thué tiu thi cde ngin hang s& khdng ki€m tra hgp dong thué tau do,
nhung s& chuyén né cho ngudi nhin hang ma khong chiu bat cf trach
nhiém gi.

O Van don nhin hang dé gli (Received for shipment B/L) néu
khéng ¢6 ghi chid gl trén bé mat cia van don thi van don loai nay chwa
chifng t3 dude hang da 1én thu m& L/C thi ludn ddi hdi van don phdi 12
“Clean on board” do d6 loai vdn don nay bi xem 12 bt hgp 1&. Trir khi
L/C cho phép, thi loai vin don ndy mdi c6 gia tri thanh todn.

2. Qui dinh ctia UCP 500 vé véin tai don dudng bién:
Pidu 23: Van don dudng bién/ hing hai:
a. Né&u mot tin dung ddi hdi vin don dudng bién d6i v6i viéc chuyén
hang tif cdng d&n céng, trif khi c6 nhifng qui dinh khdc trong Tin dung.
Ngén hang s& chdp nhin ching tr, tuy nhién phdi dugc néu danh, ma
nhifg chiing t¥ nay:

i. Chi dinh trén bé mat cda ching tén ngudi van chuyén va phdi
dudc ky hay chiing thuc bdi:

e Ngudi vin chuyén hay dai ly néu danh nhidn danh ngudi vén

chuyén hoic.

e Thuyén tritdng hay dai 1y néu danh nhén danh thuyén trudng.
Bit ky chif ky hay ching thyc clia ngudi van chuyén hay thuyén truéng
phdi dugc xem nhi 12 ngudi vin chuyén hay thuyén trudng, tiy theo
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rudng hop. Mot dai If k¥ hay ching thyc cho mdt ngudi van chuyén
hay thuyén trudng, thi cling phai chi dinh tén va khd nang cta cdc bén
46, ngudi vin chuyén hay thuyén trudng, ngudi ma dai 1§ nhan danh
hanh dgng. .
ii.  Chi dinh ring hang héa di dudc x&p 1&n boong, hay 1én mét
con tau néu danh. ' '
B&c hang lén khoang hay x&p hang 1én mot con tau néu danh c6 thé
dwge chi dinh bdi nhitng tif dugc in trude wén van don dudng bién ring
hang héa da dugc x&p 1én boong mdt con tau néu danh hay duge x€p 1én
m6t con tau néu danh ma trong truding hop d6 ngay phat hanh vin don
s& duge xem la ngay bdc hang 1én boong hay ngay xé&p hang.
Trong tit ca cic trudng hap khéc, viéc boe hang 1én boong mdt con tau
néu danh phai dugc minh chiing bdi mot ghi chd trén vén ddn ghi ngay
hang héa duge bé&c hét 1&n boong tau, trong rudng hgp d6 ngay ghi chd
hing 1én boong s& dugc xem la ngay x&p hang.
Né&u véan don c6 chda chi dinh ring “Con tau dy ki€n”, hay chi dinh
tong ty lién quan dén con tau, thl viéc béc hang 1&n mdt con tau néu
danh phai dudc minh ching bdi mot ghi chd hang lén boong, ghi trén
vin don ma bén canh ngay hang héa dudc béc 1én boong, cling ¢6 bao
gdm tén cla con tau rén 46 hang dude bdc 1én, ngay cd khi chiing duge
x&p 1én mot con tau néu tén la “con tau dy ki€n”.
Né&u van don chi dinh ndi nhin hay ti€p nhén trdch nhiém khéc vii cang
bdc hang, thi ghi chi hang 1én boong cung phii bao gdm tén cla cing
bdc hang qui dinh trong Tin dung va €n clia con tau trén d6 hang dudc
bGc, ngay cd khi ching dudc béc 1én mot con tau néu danh trong vén
don. Khodn muc nay ciing dugc dp dung khi ma viéc bdc hang lén
boong mdt con tau duge chi dinh bdi nhifng tir dudc in trude trén van
don, va
4i.  Chi dinh cang bdc hang va cdng dd hang qui dinh trong Tin
dung, bt k& né:
o Chi dinh noi tiép nhan tréch nhi¢m khac véi cang bdc hang, va/
hoic noi dén cudi ciing khac vdi cang d3 hang, va/hodc
o Chda chi dinh “dy kién™ hay chi dinh trong tf lién quan dén
cang bdc va/hoic cing dJ hang, mi&n 1a chitng tif cling néu cing
bic va/hoic cing da qui dinh trong Tin dung, va
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iv.  Bao gdm mot van don gdc duy nhét hogc, néu ¢6 nhiéu véin
don g6c dugc phat hanh, thi bao gdm toan b cic v4n don phdt hanh dé,
va

v. Chia dung tit ¢4 cic didu khodn va diéu kién cia vigc
chuyén chd, hay mgt s& diéu khodn va diéu kiér vdn chuyén bing cich
tham khio ngudn ching 1 khong phai 12 van don (dang tém lugc/ vén
don tring lung), ngan hang s& khong xem xét nhitng diéu kién va diéu
khodn nhu viy, va ’

vi. Khong chita chi dinh phy thuge khé& uSc thué tau va/hoiic
khong chia chi dinh ring con tiu chuyén chd chi c6 thé chay biing
budm va ‘

vii,  Tit ca céc khia canh khéc théa mén cdc qui dinh cia Tin
dung.

b. Vi muc dich phuc vu cho diéu khoan nay, viéc chuyén tdi o6 nghia 12
dd hang va x€p hang lai tif mt con tau nay sang mot con tau khdc trong
sudt qué trinh vin chuyén trén bién t cdng bde cho dén cdng d3 qui
dinh trong Tin dung. '

c. Trir khi c4c didu khodn va didu kién ciia Tin dung cdm vigc chuyén
tdi, ngAn hang s& chdp nhdn vin ddn chi dinh ring hang héa s& duge
chuyén tii, mién 12 toan bd qud trinh vén chuyén trén bién chi duge bao
trom bdi mot va cung van don.

d. Ngay ci khi Tin dung cdm viéc chuyén tdi, thl ngdn hang ciing SE
chép nhan mdt vén don mi vén don do:

i, Chi dinh viéc chuyén tii hang s€ dugc dién ra mién la hang
héa phd hdp dudc x&p trong container, xe thing va/hodc xa lan LASH
¢6 van don minh chiing, mién 12 toan b3 qué trinh van chuyén trén bién
chi duge bao tram bdi mdt va ciing mdt vin don va/hoidc

ii. Thém vio cdc didu khodn néu ring ngudi van chuyén c6
quy&n chuyén tdi.

Piéu khodn 30: Ching ti¥ vin tai phat hanh bdi ngudi giao nhén.
Trir khi duge Gy quyén trong tin dung, cdc ngan hang chi chap nhédn
chifng ti¥ vin tdi phat hanh bdi ngudi giao nhén, néu trén chding tiy c¢6
ghi:
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1/ Tén ciia ngudi giao nhin hoat dong voi o cdch ngudi chuyén chd
hozic ngudi chii vin tii da phuong thdc va dugc ky tén hay chiing thuc
bdi ngudi giao nhdn véi tr cdch ngudi chuyén chd hay chi vén tdi da
phuong thifc, hodc

2/ Tén ca ngudi chuyén chd hay ngudi chii vin tdi da phuong thifc va
dugc k¥ tén hay chitng thuc khdc bdi ngudi giao nhén véi trf cach dai 1y
dich danh dai dién hay thay mit cia ngudi chuyén chd hoidc chi vin tai
da phudng thic.

Piéu khoan 31: “Trén boong” - “Viéc x&p va dém clia ngudi gi
hang”.

Trit khi ¢6 qui dinh khac trong tin dyng, céc ngan hang sé chdp nhan
chdng tf vén tdi.

i. Khong ghi ring hang hoéa duge va sé x&p trén boong tau,
trong trudng hop chuyén chd bing dudng bién hodc nhiéu phuong tién
van chuyé&n k€ ci vin chuyén bing dudng bién. Tuy nhién, cdc ngin
hang s& chap nhin mdt ching t¥ van ti ¢ ghi hang héa c6 thé dugc
~ ¢hd trén boong tau, ma khong ghi hang hoa va/hodc

i, Ghi & mat trtéc didu khodn nhy “ngudi gii sdp x&p va dém”
hotic “ngudi giii khai gbm c¢6” hodc nhifng tf ¢6 ndi dung tudng wf,
va/hodc.

jii.  Ngudi g&i hang 12 mot ngudi kh4c khong phai 13 ngudi hudng
Tin dung.

Didu khoan 32: Cic chitng tif vin ti hoan hao.

a. Chiing tif van tdi hoan hdo 12 mét ching tf khoéng c6 diéu khodn ghi
chd néu tinh trang khuy&t t4t cia hang héa va/hodc cda bao bi.

w Céc ngin hang s& khong chip nhin nhifng chving ti van tdi c6 diéu
khoan va ghi chi nhuf vdy, it khi tin dung qui dinh cy th€ nhilg diéu
khoan hay ghi chii n2o ¢6 thé duge chip nhén.

c. Khi mot chiing ti¥ v4n t3i ddp Gng diing céc yéu ciu cla diéu khodn
23, 24, 25, 26, 27, 28 hosc 30, vad né dugc ghi chd “clean on board”
(hoan hdo dd bdc) thi chimg tif van thi d6 s& dude cdc ngdn hang coi la
phit hgp véi yéu cdu ciia tin dung.

Pidu khoan 33: Céc chiing ti¥ vin tdi dugc trd / cudc tra trude.
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Chuong X — Céc ching tif chis y&u treng kinh doaah XNK

a. .Trit khi trong tin dung ¢6 qui dinh khdc hodc triY khi viéc d6 mau
thudn véi bat ¢t modt chifng tif nao duge xudt trinh theo tin dung, céc
ngin hang s& chap nhan nhiing ching tr vén tdi ¢6 ghi 1a cudic hodc phi
van t3i (duéi diy goi 1a “cude™) chua dudc tra.

- b Né&umdt tin dung qui dinh chifng ti¥ v4n tdi ghi rd 13 cude da duge ud
hoidic di dudc trd trude, cdc ngan hang s& ehdp nhdn mot chifng tir van
t4i trén d6 cé ghi 1o rang 1 cude da dude trd trude bling cach dong diu
hodc biing cdch khic hodc trén d6 viée trd trudc cude da dugc thé hién
biing cich khdc. N&u khi tin dyng yéu ciu cudc phi courier phdi dude wd
hodc trd trude thi cdc ngin hang cling s& chdp nhin ching ur van ti
phat hanh bdi courier hay nganh phuc vu chiing minh ring cude phi do
mdt bén khong phdi 12 ngudi nhin hang chiu.

¢. Nhimng tr “Freight prepayable” (cuGc ¢6 thé trd trudc) hoiac * frelght
to be prepaid” (cudc phai trd trude) hodc nhitng ti¥ ¢6 ndi dung tudng i,
néu duge thé hién trén cdc chifng tiY van tdi s& khong duge chdp nhdn la
biing chifng cta viéc da trd cude.

d. Céc ngln hang s& chap nhdn nhiing ching tr vin tdi c6 din chiéu
bing cdch déng dauhay bing céch khdc, dén phu phi vén tdi nhu cic
khodn phi hodc cdc khodn (ing chi lién quan dén viéc boc d8 hang hodc
nhifng nghiép vu tudng ty trif khi cdc diéu kién ciia tin dung r& rang cdm
viéc dén chi€u nhu viy.

3. Nhifng n¢i dung cdn hwu § khi lap va kiém tra Bill of Lading (B/L).

& Cé tén tiu chd hang khong?

& Tén noi béc hang noi d8 hang c6 ghi khdng, c6 phil hgp véi yéu
cAu ciia tin dung khong? L/C c6 cho phép chuyén tdi khong? Vin don ¢6
néu giao hang ngoai nhitng cdng 44 qui dinh khong?

< Vén ddn cé ghi ngay phdt hanh khong? So sinh véi han g1a0
hang, ngay hing 1&n tau phéi tring hodc trude ngay giao hang tré nhit
do L/C qui dinh.

C4c L/C qui dinh viéc xudt trinh b§ chiing tir phdi sau mot thdi han rd
ring sau ngay cGa van don. Néu khdng ¢6 cde qui dinh nay, ngan hang
chi chdp nhin chitng tlr dudgc xuit trinh trong vdng 21 ngay ké tif ngay
ky B/L va phdi trong thdi han higu luc clia L/C (UCP 500 Art 43) nén

304



K¢ THUAT NGOR) THUONG

ngay ky B/L cdn la cin cif € xem B/L cung bd chiing t di kém bi bat
hgp 1€ khéng?

< Ngudi 14p vén don c6 phai la:

¢ Ngudi chuyén chd.

« Pai Iy dugc ngudi chuyén chd chi dinh (As agent of the
carrier).

+ Thuyén trudng.

~+ Dai dién dugc thuyén trudng chi dinh.

+» Véan don cé dugc ngudi phat hanh ky khong?

% Vin don ¢é ghi rd “Shipped on board”/“On board” khdng? Tru
khi L/C cho phép, B/L ghi “On deck” s& khéng dugc ngin hang chap
nhén.

% Vian don cé ghi rd sé lugng ban chinh dugc phdt hanh khong
(theo thong 1€ thudng thi b van don ¢6 3 ban chinh). Cin cif vao L/C thi
mdy ban chinh ciia by vén don gii cho ngan hang (néu chi ¢6 2/3 bin
chinh giti cho ngin hang thi trén thyc t& ngudi mua c6 thé di nhin hang
tnf6e khi ¢6 thong bdo két qua ki€m tra bd ching tir clia ngén hang - vai
trd cia ngén hang di bi gidfinhe). - )

< V&n don cé hoan hdo khong? Trir khi L/C cho phép ngin hang
s& khong chdp nhdn nhitng vén ddn khong hoan hdo (UCP 500 Art 32).

% Vén don c6 néu lén s§ L/C khong?

< Tén, dia chi ciia ngudi gifi hang (Shipper): thudng 1a ngudi
hudng 1di L/C, c6 ding qui dinh cia L/C khong? Néu 12 m4t tén khéc thi
phéi xem trén L/C ¢6 qui dinh “Third party documents are acceptable”
khong? Tén ngudi gdi hing ndy c6 thong nhit véi céc chlmg tir khéc
khong?

< Tén, dia chi ngu¥i nhin hang (Consignee): ¢6 ding qui dinh clia
L/C khong? Cén luu ¥ ring dy 1a phin sai s6t nhiéu nhat trong vén don
vi 12 phén qui dinh r4t khédc nhau trong L/C. C6 3 trudng hop:

+ Néu trong L/C qui dinh “Full set of original of clean on board
ocean B/L showing L/C N® made out to order of shipper and
blank endorsed...” thl ngudi giti hang k¢ hdu dé trdng (chi ky
tén, ma khong ghi tén ngudi duge hudng I¢i ti€p theo), trong
phan “Consignee” chi ghi “to order” — ai cAm vin don nay déu
¢6 thé di nhan hang.
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¢ Céc didu kXhodn riéng vé d6i tuong bao hiém (Tén hang, s6 lugng,
ky ma hiéu, t8n phuong tién chd hang...) va viéc tinh todn phi bao hiém
(tri gi4 bdo hiém hoic s6 tién bdo hiém, diéu kién bdo hiém, phi bdo
hiém...).

< Gify chiing nhin bdo hiém (Insurance certificate) la ching tr do
ngudsi bio hiém cdp cho ngudi duge bdo hiém d€ xdc nhdn hang héa bdo
hiém theo diéu kién hgp dbng.
Noi dung cia giiy ching nhin bio hiém chi bao gdm diéu khodn néi
1én d6i tugng dugc bio hiém, cdc chi ti€t cin thiét cho viée tinh todn phi
bdo hiém va diéu kién bdo hiém da thda thudn.

2. Qui dinh ciia UCP 500 vé chifng tir bdo hiém:
Piéu khodn 34: Chifng tif bdo hi€m.
a. Céc chifng tif bdo hiém phii do cdc céng ty bdo hiém hodc nhitng
ngudi bdo hiém ho#c cac dai Iy cda ho phét hanh va duge ky tén.
b. Trix khi tin dung qui dinh khéc, n€u ching tir bdo hiém duge phat
hinh nhiéu ban gdc, thi tit ¢4 cdc bdn géc phdi dugc xudt trinh.
¢. Céc phi€u bio hiém do cdc nha moi gidi bado hi€ém cap s& khong duge
ch&p nhén, tri khi dugc tin dung cho phép 16 rang.
d. Tr¥ khi tin dung qui dinh khdc, cdc ngin hang s& chdp nhén gidy
chitng nhin bdo hiém hoic 13 khai bdo hiém bao duge ky trude bdi cdc
cong ty bdo hi€ém hogc nhitng ngudi bdo hiém hoic céc dai Iy cla ho.
Né&u moét tin dung yéu ciu rd rang gidy ching nhin bdo hiém hodc td
khai bio hi€m bao, thl cdc ngan hang s& chip nhin don bdo hiém thay
thé& ching.
e. TriY khi tin dung qui dinh khéc, hodc trif khi chdng tiY bdo hi€ém cho
thdy riing bdo hi€m c6 hiéu lyc chim nhat k€ tif ngdy bdc hang lén tau
hoc giti hang di hoic nhan hang dé giti. Cdc ngan hang s& khong chap
nhén mét chimg tif bio hiém c6 d& ngay phdt hanh sau ngdy bdc hang
1én tau hoic g hang di hojc nhin hing dé gl nhu dugc ghi & trén
chiing ti van tdi.
f. -Trir khi tin dung qui dinh kh4c loai tin ghi trong chiing ti¥ bdo hi€m
phai 14 loai tién ghi trong tin dung. '

- Tri¥ khi tin dung qui dinh khéc s& tién t5i thi€u ma ching tir bdo
hiém ghi 1a 4 dudc bio hiém phdi trd 1a gid CIF (gid hang, phi bio
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hidm va tién cude chuyén chd... “cdng dén qui dinh”) hofc gid CcIpP
(cudc/phi chuyén chd va phi bdo hi€m trd dén... “ndi qui dinh™) cla
hang héa, ty truding hop, cong thém 10%, nhung chi khi gid CIF hodc
CIP ¢6 thé x4c dinh dudc tiY cin cif trén ching tlr. Mat khdc, cdc ngin
hang s& chap nhdn s& tién nao 16n hon gita gid 110% s& tién phdi tra,
ch&p nhén hozc chiét khiu theo yéu cdu trong tin dung véi 110% t6ng
s& tién hoa don 1am s& tidn bio hiém 15 thiéu.

Diéu khodn 35: Cic loai bdo hiém. -

a. Céc tin dung phai chi r& loai bdo hi€m phdi mua va, néu cin, nhitng
rii ro thém phii mua bao hiém. Khdng nén ding nhing tit ngl¥ khong ro
rang nhy “rii ro thong thudng™ hodc “rdi ro theo tap quan”, nhitng tif 4y
dwge ding thi cdc ngan hang s& chdp nhan cdc ching tiY bdo hiém theo
nhu xudt trinh ma khong chiu trach nhi¢m vé bat ky rdi ro nao khong
duge bio hidm.

b. N&u nhy trong tin dung khdng ¢6 nhiing chi thi cy thé cdc ngin hang
s& chdp nhén nhilng ching tir bdo hiém theo nhu xuat trinh ma khong
chiu trach nhiém vé bat ky rdi ro nao khdng dude b4o hiém.

¢. Tri khi tin dung qui dinh kh4c, cdc ngén hang s& chdp nhin chifng Y
bao hiém ghi rd bio hiém cé mifc mién bdi thudng dugc trit hodc khong
dugc trit.

Pidu khodn 36: Bio hiém mei rdi re.

Trong trudng hop tin dung qui dinh “bde hiém moi rdi ro” thi cdc ngan
hang chip nhén ching t bio hiém ¢4 13i ghi chi hodc diéu khodn “moi
rii ro” dil ¢6 hay khong c6 tiéu dé moi rii ro ngay c4 khi chiing ti¥ bdo
hiém c6 ghi 1a mot s& i ro nao d6 khéng dude bdo hiém, ma khong

chiu tréch nhiém vé bat cif rdi ro nao khéng dugc bdo hiém.

3. Nhitng ndi dung cin chd ¥ khi ki€m tra chifng thu béo hi€m:

& Ching the bdo hiém c6 dung Joai L/C qui dinh khong? (12 loai
Cert.of Insurance hay 12 loai Insurance policy).

< B chifng tif bdo hiém 14p thanh may ban goc. (thudng 14p thanh
2 ban). Tt cd ban géc c6 dude xuit trinh diy dd khong? (UCP 500
Art34), _

< Chung tif bdo hi€m do ai cip? (Ngan hang chi ch&p nhén ching
it do c4c cOng ty bdo hiém holc nhilng ngudi bao hiém hoic cédc dai 1y
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ciia ho phat hanh va dugc k¢ tén, ngan hang khong chap nhin ching ti
bdo hi€m do moi gidi bao hiém cdp, tr khi L/C cho phép rd rang)
(UCP 500 Art.34).

< Chiing tif bdo hi€ém c6 duge ghi ngay thang va ky khong? Ngay
1ap ching tir bio hiém phéi ghi 13 ia “Bdo hi€m c6 hiéu huc chdm nhat
1a vao ngay bit ddu vin chuyén” thi mdi duge xem la hop 1€.

< Tinh lai s& tién dudc bdo hiém cd ding yéu cau ciia L/C khong?

& Loai tién ghi trong chitng t¥ bdo hiém c6 phai 13 loai tién ghi
trong L/C? néu L/C qui dinh trd bing déng tién khic dong tién ding
trong thanh todn thi phi kém chi thi vé ty gid s& dugc dp dung va trén
hop déng bio hiém ciing phai ghi ¥o nhur vay.

¢ Loai bio hiém phai mua 6 ding nhu L/C qui dinh khong?

& Céc chi tiét vé tén ngudi mua bdo hi€m. Khi L/C qui dinh phéi ¢
hgp ddng bio hiém trong bd ching tr thi ngudi mua bio hiém phai 1a
ngudi bdn, hoac 12 ngudi cung cip hang héa (hic nay gid ban la CIF,
CIP...) néu 1a ngudi bdn thi tén va dia chi phdi ghi gidng nhu trén L/C
va thong nhit véi cdc ching tir khéc. Néu 13 ngudi cung cap khac thi
tén, dia chi phai thng nhat véi cdc chiing tif khdc.

& Ching tiY bdo hi€m 6 dugc ngudi ban ky hau khon g?

& Hb sc khidu nai trinh tai ddu? C6 ding qui dinh ctia L/C khong?

& L trinh va phuong thitc vin chuyén ¢6 phi hgp v6i L/C khong?

& Cic chi tiét vé tén phuong tién vén tdi, cdng di, cing dén, hiang
héa c6 phit hgp véi L/IC va céc chitng tf ¢6 lién quan Khdc khdng?

IV. GIAY CHUNG NHAN CHAT LUGNG (CERTIFICATE
OF QUALITY).

La ching tif xdc nhén chat lugng cia hang thyc giao va chifng minh
phim chat hang ph hdp véi cdc didu khoan cda hop ddng, gidy ching
nhan chat lugng cé thé do ngudi cung cip hang, ciing 6 thé do cd quan
giam dinh hang héa ¢dp, ty theo sy thoa thuén giita hai bén mua ban.

V. GIAY CHUNG NHAN SO LUGNG/ TRONG LUQNG
(CERTIFICATE OF QUANTITY/ WEIGHT).

1. Ban chéat:
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La ching tit xdc nhin G lugng/ trong lugng clia hang héa thuc giao.
Gidy ching nhén s& Iwgng/ trong luong cling c6 thé do ngudi cung cap
hosic t§ chic gidm dinh hang héa cip, ty theo sy thda thudn trong hop
dong.

Khi thoa thudn vé cdc gidy ching nhan chit Iugng, sO lugng hodc rong
lugng cin dac biét quan tam dén gidy chiing nhan 13n cu6i, bdi cac gidy
nay s& co tac dung quyét dinh trong viéc gidi quyét tranh chip sau nay.
Phai qui dinh 10 Kidm tra 1an cudi s& dude the hién tai déu, ai tién hanh
Kidm tra va cip gidy ching nhan.

2. Nhifng noi dung cén hiu ¥ khi ki€m tra gidy cinfng nhén s6 hrgng/
ch&t lugng:

& Cd quan cap gidy ching nhén s8 lugng, chit lwgng c6 phdi 12 ndi
duge chi dinh trong L/C? (C6 thé gidy ching nhan & lugng, chat lugng
riéng, ¢6 thé chimg nhén chung, c6 thé do chinh ngudi ban/ ngudi sn
xust cip cling c6 thé do mdt co quan kiém nghiém/ gidm dinh cap thy
theo yéu cdu ciia L/C).

& Céc ydu 18 vé& ngudi giao hang, ngudi mua, céc phu chi (s6 L/C,
<& Invoice....) c6 ddng v6i L/C v3 céc chitng tir khdc khong?

& Céc ching nhén ghi 1o rang loai hang dd dudc kiém thdy t6t, ph
hgp véi tiu chuin kiém nghiém ciia ndi cap ching nhan. xdc nhén ding
v& qui cach dat hang. '

& X4c nhén dd s0 lugng, ghi chu vé trong lugng tinh, trong lugng cd
bi.

& Gidy chiing nhan c6 dugc ky khong?

V1. GIAY CHUNG NHAN KUAT XU (CERTIFICATE OF
ORIGIN).

1. Ban chit, ndi dung:

Gidy ching nhén xuit xi 12 chiing tir do nha san xudt hodc do cd quan
<6 thim quyén, thudng 12 Phong Thudng mai/ BO Thuong mai cdp dé
x4c¢ nhin ndi sdn xuit hoic khai théc ra hang héa.
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Noi dung cda C/O bao gém: tén va dia chi cfia ngudsi mua, tén va dia chi
cha ngudi ban; tén hang; s6 higng; Ky ma hiéu; 10i khai ciia chil hang vé
ndi san xuét hodc khai thic hang; xdc nhén cda cd quan c6 thim quyén.

3. Céc loai gifly ching nhan xuft xd:

C/O ¢6 nhiéu loai: Form A, Form B, Form 0O, Form X, Form T, Form C,
Form D...

Form A:

Form A 12 loai C/O ding cho cdc m3t hang xuat khiu dé duge hudng wu
d3i thué quan trong khudn khd Hiép dinh wu dai thu€ quan pho cip GSP
(Generalized system of preferences).

Gifly ching nhan xudt xi Form A phai dugc khai bing ti€ng Anh va
d4nh may. N&i dung khai phédi phit hgp véi qui dinh ciia hop dong hay
thi tin dung va cdc chimg tif khac nhu van don, héa don thucng mai...
Form A c6 12 muc: ) _

. Tén ngudi gii hang, dia chi - Goods consigned from (Exporter’s
business name, address, country).

» Tén ngudi nhdn, dia chi, ntéc d&n — Goods conmsigned 10
(Consignee’s name, address, country).

, Chi ti€t vé van tdi - Means of wansport and route (as for as
known): cin ghi 16 hing dude giti tif nude nao dén nudc ndo, loai
phitong tién, tén 12y, & van don.

s. For official use — muc nair thong thudng it s& dung t8i, chi s
dyng trong trudng hop:

Khi ban Original xin 14n d4u bi th&t lac, mudn xin lai ban Original khdc,
thi & 4 ghi “do ban chinh bi thdt lac nay xin cAp lai ban original lan thit
hai” ddng thdi s& dong d&u vio 6 nay “DUPLICATE".

Khi khéch hang nudc ngodi yéu cAu phdi ghi rd thdi han higu luc cta
GSP.

s Item number — ghi 1 s3 ting loai hang.

. Marks and number of packages — ghi ro “Shipping mark” va 6
tht ty clia sO thing hang giao.

,  Number and kind of packages; description of goods. Ghi r& chi
ti€t hang hod, gbm: s6 luong, loai hang gi, mo 13 hang héa, cla
hop ddng ndo...sd higu cia 10 hang.



Chuong X — Cé¢ ching tir chil y&u trong kinh doanh XNK

Vi du: Vietnam yellow maize new Crop 2000
In bulk, total: eight hundred and twelve metric tons™
g Origin criterion (see notes overleaf) ghi rd s& code hang hoa
chia 16 hang tity timg loai hang va ting nhém qudc gia, vi du:
Hang gia cong phai ghi “W” cong sd code hang héa.
Hang ty doanh ghi “P”.
Hang gia cdng di cdc nudce Bic M§ ghi “G", di cdc nude Bong Au ghi
“Y”.
9. Gross weight or other quantity: ghi rd trong lugng cd bao bi
hodc 6 lugng (d6i, chi€c...) clia 16 hang, '
1o, Number and date invoice: ghi s6 va'ngay 1dp h6a don xuit hang.
L. Certification: phin x4c nhdn ciia cd quan cap C/O
2. Declaration by the exporter: Phin xac nhfn cia ngudi xin ¢ap
C/O, gbm tén mudc sin xudi hang héa, tén nudc nhip 16 hing 46,
dia diém, ngay thdng, nam cip C/O.

O s3 2: Tén ngudi nhin hang + dia chi + tén nudc.
O s6 3: Tén phuong tién vén tdi.

O 55 4: Pé udng.

O s8 5: $6 thit tw hang héa (né€u c6).

O 58 6: Tén hang.

O s6 7: Trong lugng toan bd hay s3 lugng hang.

O s6 8: S6 hda don.

O 56 9: PE trong.

Form hang dét vio EU (Form T):

O s6 1: Tén giao dich clia don vi xudt hang + dia chi + tén nudc (Viét
Nam). :

& s& 2: S& tham chiéu (do Phdng Thudng mai cdp).

0 s8 3: Ndm quota.
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-

s& 4: S& cat (category).
"
"

»

-

- Tén ngudi nhén hang + dia chi
6: Nude xudt xif (Viét Nam).

7. Nude ndi hang dén. _
<& 8: Noi va ngay x&p hang — Phuong tién van chuyén.

<8 9: Day la 6 ghi chii thém cho hang hoa thude qui dinh riéng, ching
han nhu d&i véi hang thubc quota cong nghiép thi danh chit:
INDUSTRIAL QUOTA; hang thudc quota GSP thi d4nh chit GSP guota;
hang tham gia tri€n 1am thi 44nh chit EXHIBITION; trudng hgp hang
thudc quota thong thudng thi dung dé dong ddu “DUPLICATE” hodc
“RETROSPEC-TIVELY 7,

O s§ 10: S va k¢ ma hiéu — so kién va cdch déng g6i — mo té hang hoa
(xem qui dinh trong hdp ddng hodc L/C).

+ tén nudc.

¥,
A

-

¥
W (= =

&

1]

~

O s6 11: S6 lugng.
O 6 12: Tri gia FOB cda 16 hang.

Form hiing dét thu cong vaoc EU:

0 s§ 1: Tén, dia chi ddy dii, nudc cia ngudi xudt khiu.

O s 2: $8 tham chiéu.

d s8.3: Tén, dia chi diy dd, nude chia ngudi nhdp khau.

_f) <6 4: Nudc xuit xif.

O 58 5: Nude dén.

O s6 6: Noi va ngay x&p hang, phuong tién van chuyén.

O s8 7: Thong s& bd sung.

O s& 8: Mi hiéu va s§ — s0 va loai kién hang — chi dén vé hang héa.

O s 10: Tri gid FOB. . |

O 56 11: Chiing nhén cla cd quan 6 thim quyén (ngudi cb thdm quyén
ctia Phong thuong mai va Cong nghiép Viét Nam ky tén va dong dau).
O 58 12: Tén va dia chi diy du cla cd quan c6 thdm gquyén .

Form Q: (Form O tam thsi béi bé, do 1CO ngitng hoat dong).
Gidy ching nhén «uit xtt hang héa Form O Cafe dudc cdp cho cafe xuat
khiu sang cdc nudce thanh vién ICO’ Gidy ching nhén xuat xit hang héa

313



Quiong X — C&¢ chiing tif chis y6 wong kinh doanh XNK

Form O Cafe phdi dugc khai bing ti€ng Anh va danh mdy. Noi dung
khai phéi phdt hgp vdi qui dinh cta hgp dong hay thu tin dung va cic
chiing tiX khéc nhu: héa don thudng mai, vin don...
O s6 1: Thdji han ¢6 higu lyc coa C/O. '
- O 56 2: S6 tham chi€u

M3 nudc Viét Nam: 145. _
M3 cdng (mdi cang ding mdt s@ riéng).

S6 thit t.
O s6 3: Nudc sin xudt cafe
O s6 4: Nuéc dén.
5 & 5: Tén tau va phuong tién van chuyén khic.
O 58 6: Cing x€p hang 1én tau, cing trung gian.
O s8 7: Ngay x€p hang.
O 56 8: BS trong. _
O 569: Cang dén hoa¢ diém dén.
0 s6 10: S6 mi higu (Viét Nam diing ky véi ICO).
a. Mi xdc nhan ciia ICO (ma nudc, ma ICO, s6 thit vy 16 hang xuat khiu
ctia don vi.)
* b. Ma khic.
O s6 11: S6 bao hodc Container.
O s6 12: Mb td Cafe
Xanh (thd).
Rang. -
Hoa tan.
Loai khic.
O s8 13: Trong lugng tinh.
O s3 14: Pon vi trong lugng: khai béo trong lugng m6t don vi bao bl
(theo qui dinh ctia ICO mdi bao ning 60 Kg)
O s 15: C4c thong tin khéc.
O 5§ 16: X4c nhén cla cd quan hai quan tai noi xuft hang.
5 s§ 17: X4c nhin cla cd quan c6 thim quyén.

Q

Form X Cafe
Gidy chifng nhén xudt xif hang héa Form X Cafe duge cdp cho cafe xudt
khdu sang cdc mrdc khong 12 thanh vién cia ICO.
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O & 1: Tén va dia chi clia ngudi xudt khdu.
O 56 2: Tén va dia chi ciia ngudi nhdp khiu.
s& 3: S6 tham chiéu.

O 8 5: Nudc dén.

O s6.6: Tén tau va phuong tién vin chuyén khic,
0 s87: Cing x&p hang 1én tau, cdng trung gian.
0 s6 8: Ngay xép hang.

O 6 11: S8 ma hiéu (Viét Nam déng ky vdi ICO)
M3 xédc nhén ciia ICO (mé nudc, m ICO, s thic tr 1 hang xudt khau
cla don vi).

Mai khic.

O s8 12: S8 bao hodc Container.

O 56 13: M6 13 cafe

Xanh (thd).

Rang.

Hoa tan.

Loai khdc. _

O sd 14: Trong lugng tinh. :

O s8 15: Pon vi trong lugng: khai bdo trong lugng mdt don vi bao bi
(theo qui dinh ciia ICO mdi bao ning 60 kg).

O s6 16: C4c thong tin khic.

O $6 17: X4c nhin cda cd quan hai quan tai ndi xuat hang.

O s& 18: Xdc nhin ciia cd quan c¢6 thim quyén. |

Form D: '

Form D 12 loai C/O ding cho céc mit hang xuat khiu dé duge hudng
¢h& d6 thué€ guan wu dii c6 hiéu lyc chung (CEPT - Common Effective
Preferential Tariff). '

Giy ching nhdn miu D phdi dwge khai bling ti€ng Anh va ddnh may.
Noi dung khai phai phd hop v6i 13 khai hadi quan da dugc thanh khodn
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vA céc chifng tit khdc nhir van don, héa don thuong mai va gidy ching
nhan kiém tra xuit xit cia cong ty gidm dinh hang hoéa xuat nhap khiu
(trong trudng hgp €6 yéu ciu kiém tra).
O s6 1: Tén giao dich clia ngudi xudt hang + dia chi + tén nude (Viét
Nam).
O s6 2: Tén ngudi nhin hang + dia ch1 + tén nude (phi hgp véi 18 khai
héi quan da dugc thanh khoan)
O trén cling bén phii: do phdng quan 1y xuat nhip khdu khu vuc ghi. S6
tham chi€u gdm 12 ky t, chia 1am 5 nhém, chi ti€t cach ghi nhi sau:
e Nhém 1: 02 ky ty VN (Viét in) 12 viét tit clia hai chit Viét Nam.
e Nhom 2: 02 ky ty (viét in) 1a vi€t tit tén nuSc nhdp khiu, quy
dinh céc chil viét tat nh sau:
BR: Bruney IN: Indonesia ML: Malaysia
PL.: Philippines SG: Singapore TL: Thailand
e Nhém 3: 02 ky tif biéu hién nim cip glay chitng nhan
e Nhém 4: 01 k¢ e thé€ hién tén phong quéan 1y xudt nhip khiu
khu vuc cAp gidy chitng nh4n miu D theo qui dinh sau:

S6 1: Ha Noi S6 4: Nha Trang
S6 2: Hai Phong S8 5: Tp H6 Chi Minh
S6 3: Ba Ning Sé 6: Can Tho.
e Nhém 5: gdm 05 k¥ tw biéu hlén s thit ty clia gidy ching nhin
méu D.

Giita nhém 3 va 4 ciing nhu giita nh6m 4 va 5 ¢6 dau gach chéo.

Vi du:

Phong quan 1§ xuit nhip khdu khu vyc Tp H6 Chi Minh cép gidy ching
nhan miu D mang s8 tht 6 cho mdt 16 hang xuit khidu sang Théi Lan
trong nam 1999 thi cdc ghi s3 tham chiéu cda gidy ching nhdn miu D
nay s& nhu sau: '
VN — TL 99/5/00006.

O s6 3: Tén phuong tién vin tdi (néu giii bing mdy bay thi danh “By
Air”, nfu gl dudng bién thi ddnh “1én tau”) + tf cdng nao? Pén cing
nao?

O s§ 4: D& trong (sau khi nhip khdu hang héa, cd quan hai quan tai
¢cdng hodc dia diém nhdp khdu sé ddnh ddu thich hgp trude khi gui lai
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cho phong quén 1y xudt nhdp Kkhiu khu vuc da cdp gidy ching nhan méu
D nay). '
O s8 5: Danh muc hang héa (01 mat hang, 01 16 hang, di 01 nudc trong
mdt thdi gian).
O s6.6: Ky mi va s8 hiu clia kién hang.
O 55 7: S5, loai kién hang, md td hang hoa (bao gdm sd lugng va s6 HS
cta nude nhap khau).
O s& 8: Hudng din cy thé nhu sau:
a. Trudng hop hang hda/ san phim c¢6 xudt xif toan b tal Viét Nam
(khdng s dung nguyén phu licu nhap khiu) thi ddnh chif “X”.
b. Hang héa khong duge san xudt hay khai thac toan bd tai Viét Nam
nhu qui tic 3 cia quy ch& xuit x thi khai rd s8 phén trém tri gia da
dudc tinh theo gid FOB ciia hang héa dugc sdn xuit hay khai thdc tai
Viét Nam, vidu 40%.
c. Hang hda c6 xuat xi cong gdp nhu quy tic 4 cia quy ché xuat xtt thi
ghi 5 s& phan tram ciia ham lugng cé xudt xd cdng gop ASEAN, vi du
40%. .
O 6 9: Trong luong ca bi hodic s8 lugng va gid tri khéc (gid FOB).
O 55 10: S8 va ngay ciia héa don thuong mai.
O s6 11: Dong thit 1 ghi chif Viét Nam;
Dong thit 2 ghi diy dd tén nudc nhap khiu;
Dong th ba ghi dia diém, ngay thang nam, va chiT kY.
O s6 12: D€ trong
Trudng hgp cip sau thi ghi: “Issued retroactively).
Trudng hop cip lai thi ghi: “Certified true copy "
Céc cd quan cip gidy chiing nhan xuét xit Form D:
Bruney: B§ Cong nghié€p va Tai nguyén.
Indonesia: Bd Thuong mai.
Lao: Vu Ngoai thuong, BS Thuong mai. .
Malaysia: B§ Thuong mai va Cong nghiép.
Mianma: Vu Thuong mai, BS Thuwong mai
Philippines: Cd quan Hai quan.
e Singapore: Hoi dong phat trién thuong mai.
e Thailand: Vu uu dii thudng mai, Bo Thuong mat
e Viét Nam: Bo Thuong mai.
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Hién méi c6 thém Form E dp dung cho chuong trinh “Thu hoach sém*
trong quan hé thuong mai véi Trung Quéc.

3. Nhifng néi dung cin luu § khi lap va kiém tra C/O:

& Cd quan cdp gidy ching nhan xuit xif c6 phai ndi duge chi dinh
trong L/C (do nha sén xuit cip hay do cd quan ¢6 thdm quyén cia nudc
ngudi ban nhu Phong Thudng mai cdp) khong?

& Céc ndi dung sau c6 ding so v6i L/C va thong nhat vdi cac ching
tir khdc khong?

. Tén, dia chi cia ngudi gii hang, ngudi nhin hang, ngudi dugc
thong bio, tén con tau.
« Ndi xuat xit, ndi dén. _
« Tén loai hang, qui cdch hang héa, trong lugng hang hoa, ky ma
higu.
+ Céc phu chti khdc c6 diing khdng? (s6 L/C, s6 Invoice...)

& Ngudi cdp gidy chifng nhin ¢S k¥ khong?

VIL. GIAY CHUNG NHAN KIEM DICH VA GIAY CHUNG
' NHAN VE SINH.

L2 nhitng chig tir do cd quan ¢6 thdm quyén ciia nha nudc cdp cho chu
hang dé x4c nhén hang héa da dirge an toan vé mit dich bénh, siu hai,
nam ddc... - .

Gify ching nhan kiém dich sin phdm dong vat (Animal product
sanitary inspection certificate) do cd quan kiém dich dong vat cap cho
cdc hiang héa 12 ddng vat (sic vat, cAm thu...)ho#c cdc sdn pha’m dong
vét (tring, thit, 16ng, da, cd...) hodc bao bt clia chdng, x4c nhan da ki€m
tra va xit Iy chdng céc bénh dich.

Gidy chiing nhan kiém dich thuc vit (Phytosanitary certificate) do ¢d
quan bdo v§ thyc vat cp cho hang héa la thyc vit hoac ¢6 ngudn goc 1a
thue vAt, xdc nhin hang héa da duge kiém tra va x{ 1y chdng cdc bénh
dich, nam ddc, cd dai...

Gify ching nhén vé sinh (Sanitary certificate) do ¢d quan ¢o thim

-

quyén kiém tra vé phém chat hang héa hodc vé y t€ cip cho chi hang,
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x4c nhin hang héa da dugc kiém tra va trong d6 khong ¢6 vi tring gay
bénh cho ngudi sit dung.

VIIL PHIEU PONG GOI (PACKING LIST).

La ching tit hang héa liét ké tit c& nhitng mit hang, loai hang dudc
déng g6i trong ting kién hang (thdng hang, container...) va toan bg 10
hing dugc giao. Phiéu déng gbi do ngudi sin xudt/ xuit khiu l4ap ra khi
déng goi hang héa. Phi€u thudng duge 1ap thanh 3 bén.
N&i dung Phi&u déng goi:
- Tén ngudi Ban;
- -Tén ngudi Mua;
-S4 hiéu clia héa don;
_ 83 thi tu cda ki€n hang;
- Céch thifc déng goi;
- Loai hang, s& lugng hang d6ng trong timg kién hang, trong lugng
tinh, trong lugng ¢4 bi
Nhitng noi dung cén luu § khi ldp va kidm tra Phi€u déng goi:
. C6 ghi ddy dd tat ca cdc dac diém mo ta hang héa nhu L/C quy
dinh (vé bao bi, ky mé higu, chiing loai, quy cach,..) khong?
- C6 phii do ngudi Bén 13p khong? C6 duge ngudi Ban ky khong?
. Chc chi ti€t v& tén ngudi Mua, s6 héa don, s¢ L/C (néu thanh
toan biing L/C), tén phuong tién v4n tai, 16 trinh van téi,.. ¢6 phil
hgp vdi B/L, Invoice, C/0,... khong?
Xin luy y: Nhitng diém cdn luu ¥ khi 1gp va kiém tra chimg 1i trinh bay &
chutong nay dugc dp dung khi thanh todn béng L/C.

Ngoai nhitng chitng tif ¢G ban thudng c6 trong céc bd ching tir giao hang
(néu trén), trong hoat dong ngoai thuong con ¢6 cac ching tif khic nhut
gify phép xuit nhdp khgu, 1& khai hii quan, béng k€ chi tiét, cac loai
van don duding sit, dudng hang khéng...
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Nhitng qui dinh khdc ¢dn dugc luu § trong UCP 500:
Ngoai nhitng diéu khodn quan trong da duce din chi€u & trén, khi 14p bo
chiing tif ¢An Ivu ¥ thém nhitng diéu khodan sau cia UCP 500:

piéu khoan 20:
a. Nhitng ti nhu “first class™, “well known”, “gualified”, “independed”,
“official”, “competent”, “local” va nhifng 1ir tiong tf khong duge dung
48 chi f cdch ciia ngudi 14p (cdc) chitng tif phai xuat trinh theo tin dung.
Né&u nhifng tit d6 duge dua vao tin dung, thi cdc ngin hang vAn s& chap
nhén (céc) ching tir 46, mién 1a ching phu hdp vdi cac diéu kién cda tin
dung va khong phéi do ngudi hudng phét hanh.
b. Trir khi ¢6 qui dinh khdc trong tin dung, cdc ngin hang s& ch#p nhin
1 (nhitng) ching t¥ ban chinh, khi (nhitng) chitng tf dugc 1ap hoic thé
hién dudc 1ap bang:

e Phudng phép sao chup ty déng hodc méy tinh dién 1.

e Bin than (gidy carbon) dudc ghi 10 12 ban chinh, khi cdn thiét

cée chiing tr d6 dude ky tén.

¢. Trit khi ¢6 cdc qui dinh khdc trong tin dung: Céc ngin hang sé chap
nhin ching ti 1a (cac) ban sao khi (nhiing) ching tir 46 ¢6 dinh nhin
copy hodc ghi chi khong phai bin chinh — bin copy, khong cén ky tén.
Khi tin dung yéu cdu nhiéu bin “duplicate™, "two fold”, “two copies”
va cdc tif tudng t thi ching tir phdi dudgc xudt trinh modt ban goc, ban
con lai 1a copy, ngoai trif khi chinh cac ching tif thé hién khdc.
d. Trif khi c6 qui dinh khéc trong tin dung, khi tin dung néu diéu kién
d6i vai chitng tir 14 phdi dude chifng thyc c¢6 hi€u lgc, c6 gid tri, c6 ching
nhin hodc néu lén cdc yéu cdu tuong tu thi nhilng ching tir d6 s& duge
thyc hién bing ky tén, dong d&u hoac ddn 1én trén bé mit ching tf dé
nhitng ky hiéu hodc dau hiéu thé hién ching dép ng céc diéu kién do.

Pidu khodn 21: Ngudi 14p va ndi dung ctia cac chiing ti¥ khéng dugc
ghi ro.

Khi cdc chifng 0, ngoai cdc ching tif van ti, chifng tr bao hiém va hoéa
don thuong mai, dugc yéu cdu xuft trinh thi tin dung phéi néu 1o cdc
chiing it 6 do ai 1ap va ndi dung hodc s6 liéu cda céc ching ur do. Néu
tin dung khong néu rd nhy vy thi cdc ngén hang s& chdp nhin nhifng
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chitng ti 46 néu ndi dung ctia ching khong o6 mau thudn nao voi yéu
ciu ciia mot ching ¥ phéi xuét tiinh.

piéu khodn 39: Dung sai trong tin dung, <& Iwgng va don gid.

a. Nhitng tUf “about”, “approximately » “circa” hodc nhiing tf Wong u
uge dung 4& néi vé 8 tién clia tin dung hoic s6 ludng hodc don gid ghi
trong tin dung phai dudc hidu 1a cho phép hon hodc Kkém khong qué 10%
so véi 88 tién hodc <& lugng hodc don gid ma nhitng tit &y n6l dén.

b. Trix khi tin dung qui dinh khong dugc giao hang nhidu hon hay it hon
s& lwgng hang qui dinh, {hi dung sai 5% hon kém 6 thé duge chép nhan,
mi&n 13 tdng s tién phai trd khong vudt qud 8 tién ctia tin dung. Dung
sai nay khong 4p dung khi tin dung qui dinh 5§ lugng dugce tinh bang don
vi bao kién hodc chiéc.

c. Trit khi tin dung qui dinh khong cho ph€p giao hang tng phin trif khi
muc (b) néu trén <6 thé dugc 4p dung, thi tchi thanh todn v&i mot dung
sai it hon 5% s& dudc phép. Vdi didu kién s6 lugng hang hoa qui dinh
‘trong tin dung dudc giao ddy dd, cing phy gid qui dinh ong tin dung
khong bi gidm. Quy dinh nay khdng 4p dung khi tin dung cho phép din
chidu myc (a) n6i trén.

Piéu khodn 43: Gidi han ngay hét higu lyc cGa chitng tu.

a. Ngoai viéc quy dinh ngay hét higu e cho viéc xuit trinh ching
{in dung khi yéu cAu 1ap (céc) ching tf van tdi cing phai qui dinh mdt
thosi han xédc dinh tinh tif ngay x€p hang ma trong thot han d6 chiing
phai dugc «uét trinh phit hop véi c4c didu kién clia tin dung, néu khong
quy dinh mot {hosi han nhy vy, cac nghn hang s€ khong chip nhan cac
ching xuat trinh cho ngén hang sau 21 ngay k& 1l ngay x&p hang. Vi
viy, trong moi trudng hdp cac ching 1t khong duge xuat trinh sau ngay
n&t higu e cia tin dung.

p. Trong trudng hgp 4p dung diéu khoén (b). ngay x€p hang s€ dugc col
1a ngay cudi cing ghi trén ching t vén tai dudc xuat trinh.

Piéu khoin 46: Nhifng thuét ngd dung cho ngay giao hang. - -
a. Trit khi tin dung ¢6 qui dinh khac, c4c thut ngt “gui hang” dugc
ding & qui dinh ngay giti hang sém hat va/hodc ngay gifi hang cham
ahat s& dude hidu theo nhifng thudt ngit nhu “Loading on board”,
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“dispatch”, “accepted for carriage”, “date of post receipt”, “date of
pick-up”, va nhifng t tucng ty, va thudt ngl “taking in charge” dudc
ding trong trudng hdp tin dung yéu ciu chiing tir van tdi da phudng
thfc.

b. Nhimg thudt ngif nhu “prompt”, “immediately”, “as soon as pos-
sible” v2 nhing tif twong tf khong dudc dang. Néu ching duge dung thi
céc ngan hang khong can luu tam.

¢. Néu st dung thuit nglt “on or about” va cdc thudt ngil tuong uf, thi
cdc ngan hang s& gidi thich céc thudt nglt d6 1a qui dinh glii hang phai
duge thuc hién trong thai gian tritde va sau 3 ngay qui dinh, k€ ca ngay
dAu va cudi. :

IX. THUAN LGI HOA THUONG MAI (Gidi thidu miu chi
-thi&t k€ ctia Lién hiép quéc diing cho ching tif thuong mai).

1. Thuén 1¢i héa thuong mai: _

Tiy trwtde tdi nay, cdc chifng ¥ thuong mai vdi ndi dung dugc qui dinh &
trén ton tai trén thé gidi véi shidu hinh thifc, kich 8 hét sic da dang,
phong phi. Mdi cong 1y, mi hing déu tao 1ap ra nhilng mAu riéng cia
minh. Su da dang phong phy da gdy ra r4t nhidu khé khin, ton kém
trong thudng mai qudc (. Vin dé bic thiét dat ra 1a phdi don gidn hoa,
tiéu chudn héa cdc ching tif nay.

Thuén 1¢i héa thuong mai 12 don gidn héa va hién dai hoéa céc thu tuc va
chiing tif trong thuong mai va van tai quic &, k€ cd viéc phit trién va
gi6i thigu cdc phuong phdp méi vé xit 1y dit liéu va truyén thong. Ngudi
ta dy tinh 12 gid thanh cla cac gidy t va thil tuc trung binh chi&m it nhat
khodng 10% tdng gid tri hang héa budn ban. Vi vy, viéc gidm khodn
chi phi nay s€ tao ra 1¢i nhudn to 16n cho c4c doanh nghiép kinh doanh
xuit nhap khiu.

Mot ndi dung quan rong clia chuong tiinh thudn lgi héa thudng mai
(Trade facilitation) 12 thdng nhat sif dung ching .
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'Mau chit thi€t k& cua Lién hi¢p qufc diing cho chnfng tif thuong
it

Gidi thigu mau:

cén co sd Miu chii cho ching uf thuong mai do cdc chuyén gia Uy ban
inh t€ Chéu Au dua ra tf ndm 1963, Uy ban Phét trién Thuong Mai da
em xét va chdp nhan 12 “MAu chi Lién hiép qudc dang cho ching W
hong mai” vio nim 1978. Nam 1981 miu chi nay dudc cong b3. TU
6 d&n nay céc chuyén gia cda Té chifc Phét trién va Thudng mai Lién
iép qudc (UNCTAD), chuong trinh dic biét vé& thuan lgi héa thucng
nai (FALPRO) d4 tich cyc phd bién miu nay trén todn th& gidi.

. Cdch dién mdu chii:

Ngudri gdfi: (ngudi xuét khiu) Shipper (Expoter).
Khu vic niy nhim néu tén va dia chi cia ngudi gui hang hodc ngudi
khdi thiy ra ching ti¥ thy theo ting trudng hdp.

Ngudi nhin: Consignee:
Khu vuc danh ghi tén va dia chi ngudi nhdn duge bd tri vao chd phd hap

v6i buu dién quéc t& a& cho phép sit dung khuon dé hd trén phong bi. *

Pia_chi théng bio giae hang: Notify party.

Trong vin 1di dudng bién, n&u hang héa duge gifi theo 1énh (“to order™)
thi cin phai c6 dia chi thong bdo. N&u khong, khong nay c6 thé dung
dé ghi dia chi can phdi giao d&n 46 trong trudng hgp dia chi d6 khac vdi
dja chi (gii thu) cla ngudi nhén. : '

Chi ti€t vé van tai: Means of transport.
Khu vifc nay ding dé md té phén vén tii, bao gom cdc dia diém trong
ddy chuyén vén téi, phuong thifc va phuong tién chuyén chd. ..

Ngay thing, s§ tham chiéu : Date, Reference No.

Néu khong qui ding khéc thi “ ngay thang “ nghia 12 ngay phdt hanh
ching tiY. S5 tham chi€u 1 con 58 hodc tén goi chung cho toan bd ching
tir. N6 c6 thé 1a s6 thd uf, <& héa don.... Trong khu vyc nay, €6 thé dua
thém ngdy thdng va con 5§ khic vao, hojc 1a khi hoan thanh ching tlr
hogc cham hon trong khi 1am thit tye chuyén chitng tf cho céc bén lién
quan. Chi ti€t cla cdc myc trén c6 thé didu chinh theo tinh ty.
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" MAU CHU CHO CHUNG TU THUGNG MAI

Ngudi gifi (ngudi xudt khiu) | ' Ngay théng, s& tham chiéu

Ngudi mua (ngoai tén ngudi
nhén)

Ngudi nhan
hay dia chi ngudi khic

Dia chi bdo hodc giao Nudc gui
Nude xuit ki Nudc nhin

Chi tiét v€ vin tai Diéu kién giao hang va thanh

todn

K¢ md hiéu | S&lugngva loai | S6ma | Trong Khoi

bao bi hom kién hang | Lugng | lugng
S8 Container | Quy cdch-hang hoa ca bi

héa.
™| Trong | Trigid
Lugng
tinh ‘

" Phén trinh bay ty do:

Ngay ihdng va noi phat hanb
Chif k¥ xdc nhin
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Nguoi mua (ngoai tén ngudi nhin) hay dia chi khdc: Buyer
Thong thudng hang héa duge gui d&n mot dia chi, con chiing tir lai dén
mdt dja chi khic. Trong trudng hdp nhu vay, phin ngudi nhidn dugce
ding cho dia chf giti hang, ciing cdc vin dé khdc, trong ching uf vin tai,
trong khi d6 khu vyc danh cho dia chi dudc diing dé gli dia chi khdc,
nhu héa don ching han (dia chi ngudi mua).
Chi ti€t vé nuéc: Country.
Thong tin v& msée xuat xd, nuéc gifi hang va nude nhin cin ghi va dé
théng ké hoic ddp vng cdc myc dich khéc. néu chi i€t nay khong can,
thi khodng d6 c6 thé danh cho viéc khac, ching han nhu ghi 50 gidy
phép, hoac c6 thé ghi diéu khodn giao hang va thanh todn.
Pidu khoin giao hang va thanh tedn Shipment and payment
condition.
Khodn niy c6 thé ding theo ¥ mudn néu trén, thong thudng dé ghi thai
gian giao, diéu kién giao, diéu kién thanh todn, chi tiét bao hiém...
Ky mi hiéu dudng bi€n va container: Container No/ seal No.
Piy la phin danh dé ghi chi tét can thit d€ xdc dinh hang hda (va
container chuyén chd) va dé gin nd vdi chung ti, phi hgp vdi khuyén
nghi UN/ECF/FAL s& 15 vé “Pon gian hdéa ky ma hiéu bao bi”. Néu
hang héa duge k& ky hiéu dia chi ngusi nhdn, thi khu vuc nay can ghi,
ching han nhy “dia chi theo ngudi nhin™ hodc t6t hon 1a ghi ddy du dia
_chi d4 ghi trén thung hang.
Sé loai bao bi: No. kind of packages.
Khéng ¢6 ¢t danh riéng 48 ghi loai dif ki¢n nay, vi ndé can khoang rdng
d& ghi 15 da s3 kién hang ma con sd nay it khi xuat hién va vi vy trong
nhiéu trudng hop gidm chd € danh cho viéc mo té hang hoa. Té&t hon
khi ddnh méy cac phan nay nén téch biét hin vdi thong tin vé mo 13 qui
cach hang héa.
- Qui cdich hang héa Description of goods.
Khu virc nay ding dé md t4 hang h6a bling thudt ngit thuong mai thong
dung, n€u ¢6 th€ dugc nén 4p dung thudt ngl¥ ghi trong biéu thué hai
quan hoic cudc van tdi. V€ chi {i€t hon nifa cda hang héa, c6 thé st
dung thém khodng & dudi “phén ghi chép ty do™.
S& mi ciia hang héa: Item number. |
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Khi cin thiét, c6 thé ghi s§ ma hang héa theo danh muc thdng ké hang

hoa hoiic bidu thué hdi quan, Vi it nh4t nhiing s6 1& ddu tién trong nhém

55, trong hoac nhiéu rfdng hgp, mang tinh chit tdng hop.

Trong Iugng cd bi: Gross weight. '

Trong lugng ca bl danh cho myc dich vén tai ho#ic cdc hoat dong boc da

hang héa. N6 duge ghi trong cung mdt cot nhu trong lugng tinh, nhung

c6 thé tich riéng ra bing cdch diing cach bd tri chat ché hdn hodc dit nd

vao mot dong khéac. '

Khéi ludng.

Phdn nay cAn cho viéc ghi khdi lugng cia hang héa dua vao chuyén

chd. SE khdi Iugng nén dit canh trong lugng bao bi.

Trong lugng tinh Net weight

Cot nay danh dé ghi trong ludng tinh va s& Wugng chi ti€t bS sung cdn

thiét, ciing véi cdc thong tin khdc, d€ thong ké theo qui dinh trong danh

muc hang hoic biéu thu€ hdi quan. '

Tri gia Amount.

Viéc néu gid tri & ddy nhim muc dich théng ké. D61 v6i hdu hét céc

nudc, théng ké hang xuat khdu dya trén gid tri FOB, théng k& hang
_nhép dya trén gid tri CIF.

Phén trinh bay td do

Khu vifc nay c6 thé dugc ding theo tly ¥ danh cho céc thong tin b3 sung

khong thé dua vao céc khu vye khic. Nhiing yéu cu riéng timg khodng

dudc chia theo timg chd ¢6 cdc dudng chdm ngin céch.

Su xdc nhin ddng (chil ky) Signature. '

Ngoai chl ky hodc bing ching xdc nhin ding, ¢6 thé dua vao khu vic
" nay nhilng thong tin lién quan dén dia di€m ma ching t dudc ky két
hotic x4c nhin, ngdy thing xdc nhin...

c. Hinh thidc va céch trinh bay:
« Kich thue gify: kich thudc miu chi theo chuén qufc 1€ 1SO A4
(210 x 297 mm, 815 x 112 inch), c6 danh khd A5 L (148 x 210 mm)
cho mot s6 mAu buu dién va nhitng kich thudc tdng dwrong duge qui
dinh trong tiéu chudn ISO 2784 — 1974. O mot s8 nudc, nhat 1a Bic
Mg, thudng diing kich thuée gidy 216 x 280 mm (8" x 11 inch). DGi
v6i nhitng noi ding kich thudc nay, c6 th€ dam bao su lién k&t biing
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céch gilt nguyén 18 trén va 1€ trdi, & c6 thé danh phan trinh bay
trong cing mdt vi tri tuong ddi v6i phin I bén trdi, phin sao chup
chung con lai do duge 183 x 262 mm.

« Kich thudc khodng cdch: Kich thudc khodng céch co ban trong
miu chid (1/6 inch hay 4,24 mm cho khodng cdch dong, 1/10 inch
hay 2,45mm cho khodng cédch chif). Tudng tng véi khodng cédch
dong va chif si dung trong phin 16n nhu mdy ddnh chif, mdy in td¢
46 cao theo mdy tinh va cdc thiét bj tao chil ty ddng khéc cing vdi
cdc phudng tién nhan chi bing quang hoc.

+ LA va cdc nguyén tic thit ké: 1€ phia trén (d€ kep) réng 10 mm
va 18 bén tréi (3& lvu hd sd) 20 mm. Thi&t k€ dya trén tiéu chudn
qudc t€ ISO 3535-1975. “Thiét k& mau va biéu d5, bs cuc” ding bé
rong cdc cdt tiéu chudn phd hgp vdi cdc vi tri theo cOt tiéu chuén
dinh trudc.

+ Nghién cttu va thi€t k&: Néi chung, thi€t k&€ wén miu chi dva
trén nguyén tic “Thiét k& theo hdp™. Ngudi ta chi ¥ dat dia chi
ngudi nhén & khu vic dugc buu dién chip shin ding 4é vao chd dé
ngd & phong bi. Khi dat cdc y&u t6 dit kién khic trong miu chi,
ngudi ta chii ¥ dén 1ap luan vé cdc mat k§ thuft, phdp ly, thuong
mai, hanh chinh va thyc ti&n do cde t8 chifc khdc nhau c6 lién quan
dude héi ¥ kign. Mot khu vye danh cho “ké khai ty do™ & phan dudi
clia mAu nhim cung cip thém cdc yéu cdu cdn thiét khdc d6i véi
nhidu loai chiing ti.

+ Chc nguyén tic 4p dung: Nhilg nguyén tic sau dugc dp dung
d€ thi€t k& trén co s6 miu chi :

Cdc yéu t6 dit kign qui dinh trong Mdéu chii cdn phdi dgt vao
khodng filong ting trong mdu thiét k&.

Céc yéu 16 dit kign khong qui dinh trong Méu chii, sé dugc ghi
trong phdn “ké khai t¢ do”.

Nhizng yéu t5 qui dinh trong Mdu chi nhung khong cdn thiét
trong Méu thiét k&, c6 thé khong cdn tinh dén va khodng tiong
itng duge ding vao nhitng myc dich khdc theo cdch nhu phén
“kd khai ti do” & diém b trén ddy.

Vigc sit dung khu viic “ké khai tit do” (va bt cit cdec khodng nao
cé sdn nhi néi & diém c) cé thé phy thubc vao nhitng nghién
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cifu thiét k& ddc bigt néu Méu ndm trong loat ching ti thong
nhdt hodc néu khéng duge ding trong dp dung sao chup mot
mach. Trudc khi dua dit kign vio Méu nén dé cé the sao chup
duge 461 vdi mt cong ty, nguoi thiét k& cdn phéi xem xét va sdp
ddt chiing vao diing ché thich hop, tit cé cde dé muc thich iing
xuit hign trén Mau chit hodc Méu tiéu chudn & pham vi quéc 1,
khu viéc hay quéc gia s& dp dung vio hang logt M&u lién két
dang digc thiét k&, Chi béing cdch dién gidi nhu v@y déu déng
ciing nhu nhiing phén ghi wiong W diige lam sau khi hoan thién
Méu mét mach sao chyp ban ddu, mdi c6 thé xép dat ma khong
cdn luu § dén nhilng diéu vita néu.

. Néu bat cit khodng trong nao dige diing dé mé réng cdc phén
dit ligu khdc, cdn luu § rdng diéu 46 c6 thé gdy thém vén dé cho
cdc bén tham gia budn bdn dang sit dung cdc mdy ty dong st
dung chitng it lién két. Néu ho nhdn nhiing chiing ti cé chita
nhitng khu vic ghi dit ki¢n to hon nhitng phdn qui dinh trong
Méu chi Lién higp quéc hodc trong cdc tiu chudn dit kién lién
quan, thi ho khéng hé dua cde dit kign titong tng vao may,
trong trudng hgp d6 phdi dp dung cdc bign phdp cdn thiét dé
phii hop giita cdc bén ¢é lién quan.

« Céc phin ddng nht ghi dit kién trong Miu chd chi rd tinh chat
chung cia thong tin trong c4c khu vyc. Khu vyc di ligu ¢6 thé chia
nhd can cif vao tinh hinh phat trién thyc tién clia cdc ching ¥ qudc
t& khdc nhau. Ching han, ¢6 thé& danh cho ghi dai 1y clia ngudi Xuat
khiu trong phin cudi danh cho ngudi xuit khiu, khu vyc chi ti€t
vén chuyén 6 th€ chia nhd thanh céc y&u 13 dit kién khdc ghi 10
ryén dudng, phuong thic va phuong tién vin t4i...Chiéu siu cia
khu vyc “qui cdch hang héa” ¢6 thé hiéu chinh t6i mic trung binh
bing cich ning ién hodc ha duding chdm néu cn. Trat ty cd thé ddo
neude giffa cac yéu t& di¥ kién “trong lugng cd bi - kh&i” va “Trong
lugng tinh — tri gid”.

, Khi soan thio chiing tif phu hdp véi Miu chd, néu c6 diu gl
nghi ngai vé nhifing iéch lac x4y ra trong Khudn khé Miu chy, cdn
lién hé v6i Ban cdi tién ching tir toan quéc, hodc €6 thé dugc vdi



KY 'I'HUQ‘I' NGOAI TRUONG -

Ban thu ky Uy ban Kinh t€ Chau Au hodc Chuong trinh ddc bigt vé
thuin 1¢i héa thuong mai (FALPRO) ctia T3 chic Phét trién va
Thuong mai Lién hi€p quéc, dia chi:

THE UNCTAD TRADE FACILITATION PROGRAMME
PALAIS DES NATIONS 1211 GENEVA 10
SWITZERLAND

TOM TAT CHUONG X

1. Lap vé kiém tra bj chiing tit la mot cong viéc quan trong ciia
cdc nha xudt nhap khdu.

5 Nhi xufit khdu phdi 1gp duge bj chitng i diing va nhanh -
khong cé bat hop &, thi méi c6 thé dugc thanh todn theo
ding yéu cdu (nhdt la khi thanh todn béng L/C).

3. Nha nhdp khiu bist cdch kiém tra b9 ching tiy thi s€ giam
thidu dugc rii ro trong khdu thanh todn.

4 B chiing it thuong bao gom: Héa don; Vén don; Chiing tif
bao hiém; Gidy chiing nhdn 56 lugng; chdt lugng, xudt xu,...
Tiry titng trudng hop sé cé thé thém bét cdc chilng til cho phit
hop véi yéu cdu.

5. Cdc nha xudt nhép khdu cdn ren luyén kj ndng lap va kiém
tra b chitng 1t sao cho nhanh va ding, tién t6i st dung mdu
chiing tit thong nhét, lap bing hé théng mdy va truyén qua
mang.
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330

BAI TAP CHUONG X

Héa don thudng mai, vai trd cia hod ddn va cach ldp hoa don
thudng mai.

Vin tai don du(‘jﬂg bién, chifc ning clia van don va cédch lap van
dan. : '

Chitng thy bdo hiém? Trinh bay vin t4t qui trinh 14y ching thu
bdo hiém.

Gidy ching nhin xudt xi, cic loai gify ching nhén xufit xif;
Trinh bay cédch l4p gidy chiing nhan xuét xif Form A.

Gify chiing nhdn s6 liong, chét lugng? Cdch ldp cdc loai gidy
chitng nhin nay.

bi thyc t& & céc doanh nghiép xuit nhip khdu; Trinh by cdct
14p bd chung ti¥ xudt khiu & cic doanh nghiép nay; Panh gid vu
nhuge diém va néu gidi phdp hoan thién.

Pi thue t& & cdc doanh nghiép xuft nhap khdu; Trinh bay cécl
Ki&m tra bd chiing tir nhap khéu hang héa cia doanh nghiép nay

. P4nh gi4 wu, nhuge diém va néu gidi phap hoan thi¢n.

Bi thyc t€ & céc ngan hang, hoc tip céch kiém tra chiing tif cu
ngan hang, Trinh bay két qud trudc 18p.
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SHUONG Xi

NGHIEP VU HAI QUAN

Lich sif nhén loai d3 chifng minh ring: tf khi cdc quéc gia xudt hién trén
trdi dat th khong mot gudc gia ndo ¢6 th& tdn tai hoan toan biét 1ap,
Kkhong hé c6 mdi quan h& nao voi thé gidi bén ngoai. Trong cdc moi
guan hé 46, thi méi quan hé kinh (&, dac biét 1a thuong mai qudc té
(xuft nhip khiu) 12 quan hé phd bign nhit va phat trién nhat. pé quan
1§ hoat d9ng xuit nhap khiu va nhifng hoat ddng ¢6 lién quan, cic qudc
gia da 1§ chifc mt lyc luong «canh gdc bién cuong cla T8 quic vé mit
kinh t&”, & nudc ta lyc lugng dd duge goi 12 “hai quan”. Vi trong diéu
kién hoi nhip, d€ didu hoa hoat dong ciia hidi quan chc nudc, ngudi ta da
thanh 1ap Héi déng Hop tdc Hai guan (Customs Cooperation Council -
CCC), nay 1a T8 chic Hai quan th& gidi (World Customs Organization —
WCO). Viy hdi quan 1a g1? Hai quan c6 nhitng chic ning va nhiém vu
gi? Trong diéu kién hoi nhap hai quan c6 ‘vai trd quan trong nhu thé
na0? Hai quan phat trién theo xu hudng nao dé c6 thé gop phin thic
afy thuong mai va giao lwu qudc t€, mang lai Idi ich chung cho moi
gudc gia? Ludt Hai quan Viét Nam va Quy trinh thi tyc hai quan.. 1a
nhitag v&n dé chiing t0i tap trung gidi thiéu trong chudng nay.

L HAI QUAN, CHUC NANG, NHIEM VU CUA HAI
' QUAN.

1. Hai quan:

Lich si¥ hinh thanh va phat (ri€n hai quan gin lién voi sy xuét hién cla
Nha nudc, sif phat wrién ciia quan hé hang héa - tién t& va quan hé kinh
t€ qudc t€. Cang vdi sif ra ddi clia cdc khu vye miu dich trén the gidi va
suf phat trién cda ngoai thudng, hai quan da ra ddi va ngay cang dugc
cling ¢6, hoan thién va phit trién.

Lin gid lai lich st ta thay:

Trong hoat dong cia khu vuc miu dich qudc & dau tién trén trai 44t i
thanh Aten (Hy Lap) da c6 thu iué “IMFORLUM” ddnh vao céc hoat
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d6ng budn bdn tai day. Thdi bay gid, tat cd hang héa xudt khau, nhip
khdu vao Aten, cling nhyv tau thuyén xuat cdnh, nhip canh, neo diu tai
cing d&u phai ndp thu€. Mifc thu& ddnh vao hang héa bing 1/50 (tic
2%) tri gid hang. _
Tai thanh La M cling c6 thu thué xuat khdu, nhap khdu. Thué nay dudc
goi 12 “PORTORIUM” va do mot 56 ngudsi diing thau.

Tai Y, ngay tif thdi ddu Trung c6, dé c6 thu thu€ “DOGANA” va ngoai
ra con cAm xuat khiu luong thye, gift dde quyén sin xudt va budn mudi;
V& sau khi phat trién céc nganh tg thm, thudc da, lam nén, lam guong
" thi Y c&m nhip khdu cdc mat hang tr€n nhung lai‘mi&n thu& nhap khiu
nguyén liéu dung cho cdc nghé ndy.

(3 Anh, vao thé ky thy 11, di thu thué “CUSTOMS” ddnh vao hang
xuit kh&u, nhap khiu. .

& Trung Qudc, dén ddi nha Pudng thi bat diu thu thu€ hang xuit nhap
khiu, do mot cd quan goi 12 “CHEPOSEN" thyc hién dé kiém sodt tau
thuyén xuat nhap cinh. Dé&n the ky thtt 17, nha Thanh dit ra danh tit Hai
quan (hdi ngoai quan thu€) thay cho cd quan “CHEPOSEN". Liic diu
thué& suat do nha Vua dit ra, cao hay thap 1a do nha Vua cin tién nhiéu
hay it, sau d6 dén ddi Khang Hy mdi dat ra biéu thué theo tig loai
hiang héa, nhu d6i v6i hang héa, thuc phim hodc ddi véi quin 4o, 6
diing hang ngay 1a 4% theo gid tri hang nhdp khiu va 1% theo gié tri
hang xuit khiu.

Cho dén nay & tdt ca céic nudc trén th€ gidi, khong phan biét ché dd
chinh tri, nudc nao cling c6 mot didng 161 kinh t& ddi ngoai , mdt chinh
séch thué& quan, ciing quy dinh thé 1&, thu tuc xut khdu, nhap khiu hang
héa va dit ra cd quan phu tréch viéc thi hanh cic thii tuc, thé 18 nay
ddng thdi thu thu€ xust khu, thu€ nhip khiu.

Thi tuc nay duge goi chung la thi tuc hadi quan. Con cd quan phu trach
thi hanh thd tac hai quan thi tdy méi nuwdc ma nd ¢é tén goi khdc nhau:
Trung Qudc hién nay la Quan, Anh - Customs, Phdp - Donanes, Pic —
Zooliverwaltung, Nga — TamowHs, Cuba-Duana, Viét Nam - Hai
quan... nhung ndi dung cong tac thi giéng nhau.

Hii quan 12 mot tir Viét gbc Hdn, dudc du nhip vao nudc ta (f nam
1955, khi Hai quan Trung Qudc gidp ta cdi 8 lvc lugng Thu€ quan do
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thyc dan Phap d€ 1ai. Trong tif Hai quan thi Hai c6 nghia 12 hai ngoai,
quan 1a cifa. Hai quan dugc dung theo nghia sau:

Hai quan Ia cd quan do Nha mide thiét 1ap € thyc hién chic ning
quin 1y Nha nuge d6i véi hoat dorig xuat khgu, nhap khdu, xuit
canh, nhip canh, qui canh va ddu tranh chéng budn 1du hoéic van
chuyén tri phép hang héa, tidn té... qua bién gidi.

2. Chidc niing, nhiém vu cua Hai quan:

Hai guan la ¢d quan do Nha nudc thi€t 1ap, nén chiic nang, nhiém vu,
pham vi hoat ddng ciia hai quan phdi tuan theo phap Juat cia qudc gia
vi cdc didu ude quoc t€ lién quan dén hoat dong hai quan ma qudc gia
d6 da ky két hodc cong nhan, chtt khong phu thudc vao tén got cha 18
chic. Ciing véi budc ti&n cla nhin loai thi nhiém vy va pham vi hoat
dong cla héi quan cic qudc gia cling ¢6 thé thay d&i. Cy thé, trong giai
doan diu cla thudng mai qudc 1€, thl chic ning chinh cfia hdi quan la
thu thué xuat nhap khdu - ngubn thu quan rong ciia ngan sdch qudc gia.
Khi cdc quic gia c6 chinh sich bio ho sin xuét trong nudc thi hai quan
c6 thém chifc ning qudn 1y chat ché cdic d6i tugng 1am thii tuc hdi quan
A& thyc hién chinh séch bio ho. Va gio day trong diéu kién hoi nhip thi
héi quan phdi don gian héa va hai hoa héa thd tuc hai quan gilfa cac
nude d€ gop phin tich cyc vao s¢ phat tri€n thuong mai quéc t& va
céc giao luu quoc t& khéc.

Chuic néing, nhiém vu cia Hai quan Viét Nam:
a. Chifc ning cda Héi quan Vigt Nam:

o Hai quan Viét Nam thyc hién chifc nang quan ly Nha nudc vé
hii quan d8i véi hoat dong xuit khiu, nhip khdu, xuat canh,
nhdp cénh, qua cdnh Viét Nam; d4u tranh chdng budn 13u hoic
vén chuyén trdi phép hang héa, ngoai h&i, tién Viét Nam qua

~ bién gidi.

e Trong hoat dong cda minh, Hai quan Viét Nam tudn theo phap
luét Viét Nam va Piédu udc qudc t€ lién quan dén hoat dong hai
quan ma nudc Cong hoa X hoi Chi nghia Vigt Nam da ky két
hoic cOng nhan.

Chitc nang d6 dudc quy dinh trong Luét Hai quan (vira dugc théng qua
tai ky hop thii 9, Qudc hdi khéa X va cé hiéu luc tir 1/1/2002). Theo
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didu 73 Luat Hai quan, ndi dung quin 1§ Nha nuéc vé Hai quan bao
gom: :
1. Xay dung va chi dao thyc hién chi€n lugc, quy hoach phdt trién
Hai quan Vi€t Nam. '
5 Ban hanh vi t8 chic thuc hién cdc van bdn quy pham phép luit
vé hdi quan.
Hudng din, thic hién va tyén truyén phdp ludt hii quan.
Quy dinh vé t8 chifc hoat dfng ciia hdi quan.
Pio tao, bdi dudng, xdy dung doi ngi cong chifc hii quan.
Té chiic nghién cifu, ing dung khoa hoc va céng nghé, phudng
phép quin Iy hdi quan hién dai.
Théng ké nha nudc vé hii quan.
8. Thanh tra, kiém tra, gidi quy€t khi€u nai, t8 cdo va xi¥ 1y vi pham
phap luat vé hai quan.
9. Hop tac quc t& vé hdi quan..

oW

=

b. Nhiém vu ciia Hai quan Viét Nam:

Theo Didu 11 Luat Hai quan (diéu 11 dugc sita ddi, b8 sung), Héi quan
Viét Nam c6 nhiém vu thyc hién ki€m tra, gidm s4t hang héa, phuong
tién vén tdi; phong, chdng budn 14u, vén chuyén trdi phép hang héa qua
bién gidi; t6 chic thyc hién phdp ludt vé& thu€ d6i vdi hang héa xuat
khiu, nhip khau; thdng ké hang héa xuit khéu, nhip khiu ; ki€n nghi
chil truong, bién phdp quén Iy nha nuSc vé hii quan &3i véi hoat ddng
xuit khiu, nhip khéu, xuft cinh, nhip cinh, qud cinh va chinh séch
thué d6i véi hang héa xust khdu, nhip khiu.

1L VAI TRO CUA HAT QUAN.

Ciing v6i sy phat trién ciia nhén loai, lyc lugng hdi quan ciing ngldy cang
tru@ng thanh, gép phin xiing déng vao sy nghiép &n dinh va phét trién
kinh t&, dic biét 12 kinh t€ 461 ngoai trong diéu kién hdi nhip.

Kinh t& d5i ngoai cang phit trién bao nhiéu, thi vai trd va tréch nhiém
clia lyc lugng hai quan cang to 16n, nang né bay nhiéu. Mot mit, hdi
quan phdi tao moi diéu kién thudn Idi cho thuong mai qudc t&€ va cédc
méi quan hé giao luu, hop tic qudc 1& phét rién; Mat khdc, luc higng
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hii quan phéi kién quyét ngin chdn hign wiong budn Idu, gian 1an
thwong mai, g6p phin phét trién kinh 1€, vin héa, bdo vé 1¢i ich chi
quyén kinh t& va an ninh qudc gia.

LA “ngudi gdc cia nén kinh (& dit nuée”, 12 lyc lugng bién phong trén
mit trin kinh t&, vai trd ciia hii quan khong chi gi6i han trong linh vyc
kinh 1€, ma cdn md rgng trong céc linh vic ¢d lién quan. 3 bat ky quéc
gia nao trén th& gidi, Iyc Iugng hdi quan cling 12 mdt trong nhitng cong
cu ciia Nha nuéc d€ béo vé lgi ich chi quyén kinh € va an ninh quéc
gia, bdo ho va thic ddy sin xuit trong nudc phét trién, bdo vé& Idi ich
ngudi tiéu dung va dam bio ngudn thu ngan sich. Nhiém vy chinh tri
ciia nganh hii quan viYa mang tinh chdt kinh 1€ vifa mang tinh chat an
ninh quéc gia, ching ¢6 m&i quan h¢ mat thiet, gdn b6 va dan xen véi
nhau. Ty theo dac diém lich si¥, kinh 1€ xd hoi cia mdi nudc, méi khu
vuc, trong titng giai doan phat ri€n ma chic ning, nhiém vu cla hai
quan ¢6 thé c6 nhing diém khdc nhau, nhung hidu hét cac nude déu
giéng nhau vé nhitng nhi¢m vy cd ban.

3 Viét Nam, ciing véi sy phat trién kinh t€ nut6c nha, vai trd, chifc ning,
nhiém vu clia nganh hii quan ngdy cang dugc nhin thic mot cdch diy
4ii. sau sdc, phd hgp véi quy ludt vin dong va phat trién ciia nén kinh
t&. Hai quan Viét Nam tif chd 1 cong cu cia Nha nudc nhim thiyc hién
chinh sdch Nha nudc d5c quyén ngoai thuong, dén chd hdi quan bédo
dim thyc hién chinh sdch Nha nudc vé phat trién quan hé kinh t&, vin
héa véi nube ngodi, thuc hién chic ning qudn 1y Nha nudc ddi vai hoat
déng xuflt nhip khiu trong diéu kién hoi nhdp véi nén kinh t& thé gidi
va khu vuc. '

Ngoai ra, hdi quan con thyc hién nhi€m vy chong budn 14u va gian lan
thuong mai, nhiém vy t§ chifc thu thu€ xuat nhip khdu 13 mot trong
nhiing nhiém vy quan trong ciia hdi quan nhim g6p phan bdo vé idi ich
chil quyén kinh t€ va an ninh quéc gia. H3i quan khong chi hoat dong &
ca khiu bién gi6i ma hoat dong doc bién gidi, ca trong ndi dia, & tit cd
cc ndi ¢6 nhu cdu 1am thi tuc kiém tra, gidm s4t, kiém sodt hang héa
xust nhap khdu, khong chi ph6i hdp véi lyc luong trong nwéc ma con
phai hop téc chit ché v6i céc (3 chiic hii quan qudc t& va khu vifc.

“La tfm ming ngin dic biét” lyc Iugng héi quan c6 vai trd rit to 16n
trong didu kién hoi nhdp. Hai quan, mdt mat, tao didu kién thuén 1di,
théng thodng cho thudng mai, giao Iuu qudc t& phét trién, kip thdi dén
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nhin nhitng cd héi giip dat nudc phat trién hdng cudng; Mit khéc, ngan

" chan nhitng hién tugng tiéu cuc (budn 1au, gian 1an thuong mai..) gidp '
nén kinh t& phét trién lanh manh, hi¢u qua. Bén canh d6, lyc luong hai
quan cdn 12 bd mit ciia d4t nudc, mot trong phitng ngudi dau tién ma
khdch nudc ngoai tidp xic 12 cong chic hdi quan. Thd tuc hdi quan
thuan 1¢i, nhanh chéng, cong chife hai quan van minh, lich sy, nghiém
tic, s& tao An tugng tot, gidp thu hit dude nhidu khéch nudc ngoai dén
Jam 4n, du lich, dem lai Igi ich cho qudc gia.

IIL. XU HUGNG PHAT TRIEN CUA HAI QUAN THE GIOI
VA CAC CONG UGC, HIEP PINH QUOC TE CcO LIEN
QUAN.

1. Xu hudng phét trién cda hai quan th& gidi trong didu kién hoi
‘nhép kinh t& qudc té:

Trong diéu kién Hdi nhip Kinh t& Quéc t€ toan bd moi hoat dong cia
Hii quan thé gidi s& dugc hoan thién khong ngiing theo hudng: tiéu
chudn héa va thong nhat hod. Myc tiéu: tao diéu kién thuéin 1gi cho
thirong mai toan cdu phét ién. Picu d6 dude thé hién r5 trong L&i n6i
d4u cia Cong udc Kyoto: .

“Cdc bén tham gia Cong wdc nay duge xdy dung dudi su bdo trg cua Hji
ddng Hop tdc Hdi quan.

Luu ¥ réng nhitng khdc biét gida thi tuc héi quan cia cde nude, cb thé
gdy tré ngai cho thuong mai quéc 1€ v cde giao luu qudc 1€ khdc.

Nhén thilc rding viéc thiic ddy thuong mai va giao luw d6 ciing nhu viéc
thiic ddy hop tde quéc t€ 1a lgi ich chung ciia moi quéc gia.

Nhén thic rdng vigc don gidn héa v hai hoa héa thit tuc Héi quan
giita cdc nude c6 thé déng gop tich cuc vao sy phdt trién thuong mai
quéc 1€ va cdc giao litu quéc € khdc.

Nt tri rdng mét van kign quéc 1& néu ra cdc didu khodn ma cdc nudc
cam két dp dung ngay khi c6 thé sé dén dén viec don gidn hod va diéu
hoa thi tuc hdi quan & cdp dé ngay cang cao, va dé la mit trong nhidng
nhiém vu co ban ciia Hoi dong Hop tdc Héi quan.”™ .

Qua4 trinh don gidn héa va hai hoa héa thii tuc hdi quan s& dugc thyc
hién tiing bude, dua vao céc khéi lién k&t kinh t& khu vyc (EU, APEC,
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NAFTA, AFTA..). Chinh Vi vy ma mit wrong 15 chudng trinh hanh
déng ciia APEC (Asia Pacific Economic Cooperation) - 1§ chitc ma Viét
Nam da trd thanh thanh vién chinh thic tif thang 11/1998 - 12 tién chudn
ho4 va thong nhit héa thi tuc hdi quan theo hudng khoa hoc, gidn don
vA thun tién nhim tao didu kién cho thudng mai qudc t€ phdt rién. Va
Hiép dinh Hai quan ASBAN ciing khong ngoéi muc dich trén. Pé lam
dudc viéc nay, cAn thue hién:

- Soan thio va thdng qua chc vin kién qudc t€ va khu vue vé don gidn
héa va hai hoa héa thii tuc hai quan. '

- Ting budc don gidn héa va cong khai héa thit tuc hdi quan § cac
qudc gia.

- Thyc hién vi tinh héa va dién t¥ héa cho quy irinh thd tuc hadi quan
vdi muc tiéu néng cao hoat dong hiéu qua kinh t&€ cho hoat dong xuét
nhip khiu. :

2. C4c Cong udc, Higp dinh qubc t€ vé Hai quan:

Ngoai Cong udc vé thanh lap Hoi ddng hop tac Hai quan (Customs
Cooperation Council — CCC) nay 12 T4 chitc Hai quan thé gidi (World
Customs Organization — WCO), dudc ky két vao nim 1950 va bt ddu
¢6 hiéu lyc vao nam 1952, nudc ta chinh thdc tham gia Cong udc vao
ngay 01/07/1993; Viét Nam con Ky k&t hodac cong nhin 4 Cong udc,
Hiép dinh quan trong vé Hai quan: .

. Cong udc Kyoto vé don gidn héa, hai hod hod thid tuc hai quan.

- o Cong udc HS - Harmonized System — Hé théng didu hoa trong md
(3 va ma héa hang héa.

. Hiép dinh CVA (Customs Value Agreement) — Hiép dinh dinh gid
Hai quan. :

.« Hiép dinh Hai quan ASEAN.

Dudi day xin gidi thiéu vin tit noi dung céc vin kién quan trong nay.

a. Cong udc Kyoto:

Gidi thigu t6m tdt Cong udc Kyolo: :

. Cong wdc Kyoto dugc chdp thudn tai ky hop 41/42 cda Hoi dong
Hop tac Hii quan va ¢6 hiéu lye tr 25/9/1974. Cong udc Kyoto 13 mot
. +& cg ban nhat v& thi tyc hai quan, con ¢b tén

vin ban phép luit qudc té
goi 1a Cong wdc vé don gidn hod v hai hoa thi tuc hdi quan. Vin kién
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ndy bao gdm Thén Cong udc va 31 phu luc, trong d6 mbi phy luc bao
quét mot thii tuc hdi quan hoan chinh.

- Céng u6c gbm 5 chudng va 19 di€u véi ndi dung chinh 12 s cam két
v& don gidn hod va hai hoa thii tuc hdi quan; xdc dinh céc nguyén tic
hinh thanh cdc phu luc, nguyén tic tham gia cong uéc va tilng phu luc,
nguyén tic gidi quyét tranh chip, nguyén tfc stra d8i va nhitng quy dinh
chung v& trdch nhiém va quyén han clia cdc bén ky két.

- Phuy luc gdm c4c chufn myc va thuc hanh khuy€n nghi vé thi tuc hai
quan. Hién nay c6 31 phu luc, gn nhi bao quét moi thd tuc Hdi quan.
Muc tiéu ciia Cdng udc Kyoto:

Nhur tén goi cda né, myc tiéu ciia Cong wdc Kyoto la don gidn hod va
hai hoa thil tuc hii quan nhiim ting budc gidm nhe cic thd tuc hdi quan,
{ao ra sy thdng nhat tuong d6i v& thit tuc hdi quan cia cdc nudc, tir d6
tao didu kién thudn 1gi cho viéc phat trién thuong mai.

31 ban Phu luc thyc chat 12 sy hé thdng héa cdc thd tyc hii quan mang
tinh ch4t phd bién, Hiu nhy hai quan nudc nao cling &p dung it hoac
nhiéu trong s6 d6 nhung khong dudc the ché hod mot céch ¢6 he thdng
va ddy di nhv Cong u6c Kyoto. Viét Nam ciing & trong tinh trang nhu
vay. C

Né&u 4p dung 6t Cong u6c Kyoto s& c6 téc dung thic d4y thuong mai tiY -
d6 tang ngudn thu cho ngin sich va ting cudng kha ning chdng budn
14u va gian lan thuong mai.

Chi tich nu6c Cong hda xa hoi chi nghia Viét Nam da phé chudn timg
phin Cong udc Kyoto, theo quyét dinh s§ 735/ QDP/ CTN ngay
21/5/1997 B trudng BO Ngoai giao nude ta da lam xong thd tuc phé
chudn véi T8 chic Hai quan th€ gidi ngay 04/07/1997 va bit diu c6
‘hiéu Iyc vao ngay 04/10/1997.

Cin cf vio tinh hinh thyc t&, Viét Nam tham gia Cong u6c Kyoto vdi
mitc 49 chip nhin c6 bdo lwu mét s6 didu trong 3 phu luc A1, B1 va C1.

b. Céng wic HS:

Néi dung co bdn cuiia Cing uéc HS:

Cong udc HS bao gdm: Phin md diu, cdc phy lyc kem theo va hé théng
HS.

« Phin md dau:
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Phin md diu ctia Cong udc gom c6 5 phin nhé tap trung gidi thigu quéd
trinh hinh thanh, bién soan cdc dinh nghia co bin vé hé thong diéu hoa
trong m tA va ma héa hang hoa va gidi thich chi tiét vé ndi dung clia
Cong wdc HS da dudc cdc aude thanh vién thong gua ngay 14 thang 6
nam 1983, tai Brucxen — Vuong quéc Bi.

« Cic phu luc kém theo:

Cac phu luc 12 mot phan c&u thanh cha Coéng ude. Cho dén nay c6 16
phu luc kém theo, dé 1a: Phy luc A, B, C,D,E,F,G HLJ, K,L,M, N,
O,P,Q,R.

. Hé thong diéu hoa (Hé thong HS):

Hé thdng diéu hoa trong mo td va ma ho4 hang hod, sau day dudc xem
1ahé théng didu hoa: La mdt danh muc bao-gdm cdc nhom, phén nhém
v cdc mi s6 lién quan cha ching, cdc chi gial cia phin, chi gidi
chudng, chi gidi nhom, phin nhém, va cdc quy tic chung di&n gidi h¢
thdng diéu hoa.

C#u tric cia Danh myc:

Danh muc hang hod dugc cau tric gém 21 phan va dudc chia thanh 97
chiong, bao gdm 1241 nhém hang hod va dudc phan x&p thanh 5018
phan nhém hang hod & cip 9 6 chi¥ s6. Trong s 5018 phan nhom hang
c6 311 nhom hang khéng duge phan t4ch thanh nhitng phan nhém cu
thé.

Nhitng nhém hang dudc x&p dit theo mot cdu triic hap 1y vi mang tinh
rang budc ciing nhf loai trif cao nhim dam bio mdi hang hod chi dudc
phén loai vdo mdt nhém ma thai. Nhu véy vi tri ca nhitng chiing loai
hang hod dugc xép loai danh muc tudn theo trinh tf tif nhitng san pham
tho, nguyén vt liéu d€ tién dén nhitng chiing loai hang hod ¢6 49 ch&
bi&n cao. Trong ting phin, chuong sy phan xép loai ciing di tf nhiing
hing hoé don gidn dén nhiing hang ho4 ¢ cau tric phifc tap.

Trong m&i chudng chia ra cdc nhom hang (cAp dd 4 chit s3), trong mbi
nhém hang c6 thé phin chia thanh cdc phin nhém hang (cdp 46 6 chi¥
s8), va trong m&i phén nhém hang cd ihe chia thanh cc mat hang (cap
d6 8 chif s6). Tuy theo dac di€m, tinh chat, cdu tao cla timg chuong,
nhém, phan nhém va mit hang ma mot chuong ¢6 thé dudc chia thanh
mdt hay nhiéu nhém hang, mdt nhém hang ¢6 thé khong chia hodc chia
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thanh nhiéu phan nhém hang va mot phan nhém hang c6 thé khong chia
hoic chia thanh nhiéu mit hang khic nhau.

P& thudn tién cho viée tra ciu, phan x&p loai hang hoa, tit ¢ c4dc nhém
hang, phén nhém hang, mat hang déu dugc mi héa theo & thic tg cia
mit hang do trong chudng, nhém va phan nhom. (5€ trink bay chi tiét vé
cdc phdn, chiong trong danh muc ctia h¢ thong didu hoa, nguyén tdc xdy
dung hé théng md hoa, 6 quy tdc phan logi hang hda, trong chuyén de
chuyén sdu vé Hé théng HS).

¢. Higp dinh tri gid GATT — 1994 (Hiép dinh tri gid hai quan - CVA).
Su ra dvi ciia Hiép dinh cia GATT vé viéc xdc dinh tri gid hdi quan:
Thué hii quan danh theo gid tri hang héa khong phéi 1a phdt minh cua
th&fi dai ching ta ma nd da ton tai ti thoi Trung cd. Nhung cing vOi s
phat trién cta nhan loai, phuong phdp xéc dinh tri gid hai quan cling da
thay d8i rat nhi€u. Ngay xua, viéc xdc dinh tri gid hai guan 13 nhiing
phuong phép an dinh gi4 cu thé cia ting quic gia, cdc nha xuit nhip
Kkh&u khong c6 quyén Khi€u nai cdc quyét dinh cia hai quan v& van aé
trj gid. Trén thé gidi da tdn tai nhiéu phuong phap xdc dinh gid, khong
théng nhét vdi nhau, c6 khi trdl nguge nhau via kém On dinh, tao ra
phiing mau thuin nghiém trong trong quan hé budn ban quéc €. Dén
d4u thé k¥ 20 mot van 48 bife xic duge dat ra: phdi xdy dyng mot hé
théng xdc dinh tri gid hdi quan théng nhdt, khoa hoc, &n dinh va c6 hiéu
qud nham tao didu kién cho thuong mai qudc 1€ phdt trién.

Sau nhidu.co ging, lan 4iu tién nbilng nguyén tic Xac dinh tri gid hai

&

quan d3 dude néu lén tai Didu 7 cla Hiép dinh chung v& Thu€ quan va
Thuong mai vao nam 1947 ~ Hiép dinh nay dudc goi til 1a GATT
(General Agreement on Tariff and Trade).

Cung véi sy 16n manh ciia GATT/ WTO viéc xac dinh tri gid hai quan
cling gat hdi dude nhitng thanh tyu quan trong. Trong thdi k¥ 1973 -
1979 thong qua céc cudc dam phan thuong mai da phuong dién ra tai
Geneve, dic biét tai VOng dam phédn Tokyo dd dufa ra dugc nhiing chinh
sdch thuong mai quéc t€ 1n nhit trong thdsi dai ching ta, nhim muc
dich ty do héa thuong mai giffa cdc qudc gia, loai trir nhilng trd ngal
trong budn ban quoc t&. Mét trong nhitng bién phdp quan rong dé da

. Pl

duge muc dich nay la viéc dua ra hé thong quoc (& vé& xdc dinh tri gié
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hai quan dé 4p dung thong nhat trén toan thé gidi. P6 1a viéc thong qua
duge mot Hiép dinh lién quan dén viéc thuc hién Piéu 7 clia GATT.
Hiép dinh dugc thong qua vio nam 1979 va cé hién luc ngay
01/01/1981, goi 1a Hiép dinh Xdc dinh tri gid hdi guan GATT. Hiép dinh
nay da thiét 1ap dudge mot hé thdng xdc dinh tri gid hai quan trén cd 58
“tri gi4 giao dich” thuc t€ cda hang héa nhip khiu, tic 12 gid thuc t€ da
thanh todn hoic s& phdi thanh todn. Tai vong dam phdn Uruguay, ndm
1994, Hiép dinh di dudc sita ddi, b3 sung hoan chinh hon va thudng
duge goi tit 1a “Hiép dinh tri gid GATT - 19947
Hé théng xdc dinh tri gid theo Higp dinh da dira ra nhitng phuong phap
xdc dinh tri gid thyc t&, cong minh, ddng thdsi loai triy dugc viéc xac dinh
tri gid thy tién hodc gid tao.
Thuc hién Hiép dinh GATT — 1994 12 mdt trong nhitng diéu kién cdc
qudc gia cAn tudn thii d€ gia nhip WTO.
Cho d&n nay, tit ci céc thanh vién ciia WTO déu hoac chinh thifc tham
gia hodc cong nhén thyc hién Hiép dinh nay.
& Vit Nam trong nam 2001, Tdng cuc Hai quan & thic hign thi diém
c4ch tinh thué theo Hiép dinh tri gid GATT ~ 1994 & mot s6 khu vuc va
theo cam két tai Hiép dinh Thuong mai Viét — My, Viét Nam s& ap
dung toan b Hé thong tinh thué theo GATT vao nim 2003.
Céu triic ciia Hiép dinh tri gid GATT - 1994
Hiép dinh GATT —1994 c6 24 diéu khodn duge chia lam 4 phn, ngoai
ra Hiép dinh con kem theo 3 Phu luc va 1 Nghi dinh thy, ciing dugdc
cong nhén 12 phin gén lién v4i Hi¢p dinh.
< Phén thtt nhit: Cac quy tic xdc dinh trj gid (1 diéu 1 dén diéu 17).
¢ Phén thi hai: Phén thic hién Higp dinb, bao gdm cd vdn dé va gidi
quyét tranh chdp (diéu 18 va diéu 19).
& Phin thi ba: Cac xi¥ 1y dic biét (diéu 20).
& Phin thit ir: Céc diéu khodn cudi cing (8 didu 21 dén diéu 24).
4 Céc phy lyc va nghi dinh thu:

e Phu luc I: Céc chd gidi timg diéu khodan trong Hiép dinh;

e Phuy luc II: Quy dinh hoat dong ctia Uy ban K thudt vé xdc dinh

trj gid hdi quan;

e Phuy luc IIL: Quy dinh vé quyén bdo luu.
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e Nghi dinh thu: Quy dinh cdc didu khoan cé lién quan dén céc
vin d& dic biét va nhilng yéu ciu dic biét ddi vdi cic nudc dang
phdt trién.
Cdc phuong phdp xdc dinh tri gid { hdi quan theo tinh thdn cia Hiép
dinh tri gid hdi quan GATT — 1994.
Hiép dinh tri gid GATT dua ra 6 phudng phap khic nhau theo thi i cho
viéc x4c dinh tri gid hai quan;
1. Tri gia giao dich d6i vé1 hang héa nhip khiu (Transaction value).
2. Tri gid giao dich d6i vdi hang héa nhap khdu gidng hét nhau
(Identical goods).
3. Tr gid giao dich d6i véi hang hoa nhip khiu tuong wr (Similar
goods). :
4. Phuong phap khau trif (Deductive method).
5. Phuong phdp tinh todn (Computed method).
6. Phudng phép dién gidi hop Iy (Fall-back method).
Hiép dinh ciling chi ra ring khong mét nha nhdp khiu hodc mdt cd quan
quan 1y nao ¢6 quyén lya chon tiy tién phuong phap xdc dinh gid ma
déu phai wéan thd theo trinh tf. N6i cdch khéc 1a d€ xdc dinh gid tri hang
héa nhip khdu, ngudi ta s& phai dp dung theo thif wf bit ddu tr phuong
phép thif nhat ~ tri gié giao dich d6i vdi hang héa nhap khau, chi khi vi
mét 1y do nao ¢6 ma phuong phdp ndy khong thé 4p dung thi ngudi ta
mdi dp dung phudng phdp thif hai va néu phuong phap thi hai khong dp
dung dugc thi mdi dp dung phuong phép k& ti€p, ¢t nhy vy cho dén
phuong phdp cudi cing. Nguyén tdc nay chi ngoai 1& d6i véi phuong
phap thif tu va thif nam, n&u nha nhip khiu yéu cdu thi cé thé dao 16n
trat ty 4p dung giffa hai phuong phdp nay. (N§i dung ciia cdc phuong
phdp xdc dinh tri gid hdi quan Hiép dinh GATT — 1994 sé duoc trinh bay
chi ti61 trong chuyén dé chuyén sdu vé Higp dinh tri gid Hai quan).

d.Hiép dinh Hai quan ASEAN:

Hop tic hi quan la 1 trong 9 chudng trinh hgp téc ctia ASEAN.

Thang 3/1997, cdc nude ASEAN, trong 46 c¢6 Viét Nam, da ky Hiép
dinh Hai quan ASEAN.

Hiép dinh c6 muc dich:
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. XAy dung mdt cd c&u dam bao cdc bi€n phép thu€ quan va phi thu€
quan c6 lién quan dén viéc 4p dung chuong trinh CEPT wrong AFTA.

. Ting cudng hop tic ASEAN trong c6ng tac hai quan nhuf 1a phuong
tién tao thudn 1¢i cho thuong mai va dim bao thuc hién ding cac bién
phdp ngan cdm han ché va kiém sodt. ,

. Thic ddy cac cong tdc chinb y&u trong viéc ti&€n hanh cong tac hai
guan § cdc nudc ASEAN theo cdc nguyén t4c ciia hiép dinh nay.

. Hai hoa danh muc thu€ va tri gid, thi tuc hdi quan trong céc nudc
ASEAN. .

Chuong trinh hgp tac trong linh vuc hdi quan ASEAN tap trung trong 3
n6i dung chi yéu sau. '

& Thyc hién thong nhdt phuong phdp dinh gid tinh thué Hai quan giila
cdc nudc ASEAN.

& Thuyc hién hai hod cdc thi tue Hdi quan.

& Thyc hién dp dung mot danh muc biéu thué hai hoa thong nhdt cia
ASEAN.

v. CO SO PHAP LY CHO HOAT PpONG CUA HAI QUAN
VIET NAM.

Hoat dong hai quan 1a mot trong nhiing Iinh vuc hoat déng quédn 1y Nha
nuGe. Co quan hai quan 1a cd quan bio vé phidp Judt vé hdi quan va
phap luat khdc c6 lién quan. DJi wrgng thi hanh thd tc hai quan, ché do
kiém tra gidm sdt va thu& hai quan bao gbm céc & chic va cd nhén c6
lién guan trong nude va nude ngoai. Vi vay, hoat ddng cia hai quan
viét Nam phéi tuén theo nhitng quy dinh cfia phap ludt Vi€t Nam, céc
&idu ude quoc 1€ ma Viét Nam da ky két hodc tham gia, va céc tap
quén, thong 1€ quéc t€ v& hii quan.

Theo diéu 5, luat Hai quan Vigt Nam:

» Trong trudng hop dicu wée qudc t€ ma Vigt Nam ky két hodc tham
gia ¢6 quy dinh khic véi quy dinh cia Ludt Hai quan thi 4p dung quy
dinh cia diéu udc quéc t& do.

» DGi vdi nhitng trudng hgp ma Luat Hai quan Viét Nam, cdc van bén
phap lugt khdc cla Viét Nam, diéu udc quic t€ ma Vigt Nam ky k&t
hogc tham gia chua ¢6 quy dinh thi c6 thé 4p dyng tp quén va thong 1é
qudc t& vé hdi quan, o&u viee 4p dung tap qudn va thong 18 quéc & do

343



Chuong XI — Nghigp vy hél quon

khong trdi v6i nguyén thc cd bin cla ohép lujt Viét Nam. (Luat Hii
quan Vigt Nam ).

1. Cac Cong udc, Hi¢p dinh quéc t&€ vé hii quan ma Viét Nam da ky
k&t hodic tham gia:

viét Nam di k¥ k&t hodc tham gia cac didu wéc quic & vé hai quan
sau:

LA
-

Céng udc vé thanh [ap Hoi ddng hop téc hdi quan.

Cong ude Kyoto vé don gian va hai hoa thd tuc hai quan.

Cong udc HS — HE thdng diéu hoa trong mod t4 v ma hod hang hoa.
Hiép dinh CVA - Hiép dinh x4c dinh tri gid hai quan GATT.

Hiép dinh hai quan ASEAN.

(xem lgi phén trén)

(4

L2
Ll

*
Q.. *

-
6.0

>

2. Phép luit nudc Cng hoa xa hoi chil nghia Viét Nam vé hii quan
va lién quan d€n hai quan:

a. Hién phdp nude Cong hoa xd hoi chit nghia Vigt Nam ndam 1992:
pidu 24: “Nha nudc thong nhat quan 1y va mé rong hoat dong kinh t€
ddi ngoai, phat (ridn moi hinh thifc hap tic kinh & v&i moi qudc gia, moi
1§ chifc kinh t&, rén nguyén ¢ ton trong-ddc 14p chil quyén va cing ¢0
1di, bao vé va thic dfy san xudt trong nudc

Piéu 26: “Nha nudc théng nhit quan 1y nén kinh t& quéc dan bing phép
ludt, k& hoach, chinh sdch; phén cong trach nhigm vi phan cap quén Iy
Nha nudc gilta cac nganh, céc cip; két hop ldi ich ¢4 nhan, cia tap thé,
véi 1gi ich Nha nude”.

b. Ludt Hai quan Vigt Nam:

Nghy 23/6/2001, Qudc hoi khoa X, kY hop it 9 da thong qua Lujt Hi
guan. Ngay 29/6/2001, Chi tich Qudc hoi Nguyén Vén An, d3 ky thong
qua Luit Hai quan. Ngay 12/7/2001, Cha tich nudc Trin Prfc Luong ky
1énh cong bO Ludt Hai quan. Luat Héi quan ¢4 hiéu hfc tif ngay
01/01/2002. '

Luat gdm 8 chudng, 82 diéu.

Chutong I: Nhitng qui dinh chung, gom 10 didu (diéu 1 dén diéu 10).
Bidu 1: Chinh séch vé héi quan.

Didu 2: Pham vi di€u chinh.
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Piéu 3: Bdi tugng 4p dung.
Diéu 4: Gidi thich tif ngi.
Diéu 5: Ap dung didu uc qudc t€, tip quén va thong 1€ quéc t€ vé hai
quan.
Piéu 6: Dia ban hoat dfng hdi quan.
Pidu 7: Xay dung lyc lugng hii quan.
Didu 8: Hién dai héa quan ly hdi quan.
Didu 9; Phéi hop thyc hién phép ludt hai quan.
Pidu 10: Gidm sat thi hanh phdp luit hii quan.
Chutong I1: Nhi¢m vu 18 chifc ciia hdi quan, gdm 4 didu (tit diéu 11 dén
diéu 14).
Piéu 11: Nhiém vu cla hdi quan.
Piéu 12: Nguyén tic 6 chic va hoat dong cda héi quan.
Didu 13: Hé théng td chife hédi quan.
Piéu 14: Cong chifc hai quan.
Chuong III: Thii tuc héi quan, ché dj kiém tra, gidm sdt hdi quan,
gbm 48 diéu (t diéu 15 dén diéu 62).
Muc 1:. Quy dinh chung
Piéu 15: Nguyén tdc tién hanh thi tuc hdi quan, kiém tra, gidm sat hai
quan.
piéu 16: Thi tuc hai quan.
Diu 17; Dia diém lam thi tyc hdi quan.
Piédu 18: Thai han khai va ndp td khai hdi quan.
Piéu 19: Thoi han cong chifc hdi quan lam thd tuc hdi quan.
Piéu 20: Khai hai quan.
Piéu 21: Pai I§ 1am thu tyc hdi quan.
Diéu 22: H4 sd héi quan.
Diéu 23: Quyén va nghia vy clia ngudi khai hdi quan.
Bidu 24: Tréch nhiém kiém tra hang héa, phuong tién van tdi trong dia
ban hoat dong hdi quan.
Diéu 25: Thong quan hang héa, phuong tién vén tii.
Piéu 26: Gidm sit hai quan.
Pidu 27: Nhiém vu va quyén han cia cong chic hdi quan.
Muc 2: Ki€m tra, gidm sdt hdi quan doi véi hang héa
Didu 28: Kiém tra, ding ky hd so hai quan.
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Didu 29: Cin cff va thdm quyén quyét dinh hinh thic kiém tra thyc €
hang héa xuét khiu, nhip khiu d€ théng quan.

Didu 30: Céc hinh thitc kiém tra thyc t€ hang héa xut khdu, nhip khiu
d€ thdong quan.

Didu 31: Kidm tra thuc t& hang héa xudt kh&u, nhap khiu trong trudng
hgp v&ng mat ngudi khai hdi quan.

Didu 32:.Kiém tra sau thdng quan.

Diéu 33: Hang hod tam xuét kh#u, tam nhap khau.

Diéu 34: Qua biéuy, tang. .

Pidu 35: Hang héa xudt khiu, nhap kh#u phuc vu c4c yéu cdu khan cap.

Didu 36: Hang h6a mua bén trao ddi ciia cu dén bién gidi.

Pidu 37: Hang hod dugc xuat khiu, nhap kh&u theo duding buu chinh.

Pidu 38: Hang héa trén phuong tién véan tdi Xuat cinh, nhap cénh, qué

céanh.
Diéu 39: Hang héa xuat khiu, nhap khiu bing phudng thic thuong mai
dién .

Diéu 40: Hang héa qud cdnh.

Pidu 41: Hang héa chuyén cita khiu.

Pidu 42: Tuy&n dudng, thdi gian qué canh, chuyén clta khdu.

Diéu 43: Tai san di chuyén.

Diéu 44: Hanh 1y clia ngudi xuat cdnh, nhap cénh.

Didu 45: Xt 1y hang héa bi tiY bd, that lac, nham 1&n, qud thdi gian khai

hdi quan ma chua c6 ngudi dén nhin. '

Muc 3: Kiém tra. gidm s4t hdi guan d6i v6i vdi hang héa tai kho ngoai

quan, kho bio thué.

Didu 46: Hang héa tai kho ngoai quan, kho bio thué.

Piéu 47: Quyén va nghia vy cia chi kho ngoai quan, chi hang héa gii
kho ngoal quan.

Didu 48: Thoi gian giti hang héa tai kho ngoai quan.

Pidu 49: Thim quyén thanh lép, cham dift hoat ddng kho ngoai quan,
kho bao thué.

Muc 4: Kiém tra, gidm sat hdi quan d6i vi phudng tién van tai:

Pidu 50: Dia diém 1am thi tuc hdi quan d6i v6i phuong tién van tdi xuat

c4nh, nhip canh.
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Didu 51: Tuyén dudng, thdi gian chiu sy gidm sdt hdi quan ddi véi
phuong tién vin tdi xuat cdnh, nhip cdnh, qud cdnh, chuyén
ctfa khau.

Piéu 52: Khai bdo va kiém tra d3i vdi phuong tién van tai xudt canh,
nhip cdnh, qué cdnh.

Piéu 53: Chuyén tdi, chuy&n cita khiu, sang toa, cdt toa, xép dd hang
héa trén phudng tién van t3i xudt cinh, nhip cinh.

Pidu 54: Vin chuyén qudc € k&t hgp van chuyén ndi dia, van chuyén
ndi dia k&t hop van chuyén hang héa xuit khau, nhap khiu.

Pidu 55: Phuong tién véan tai xudt cénh, nhap cdnh, qud cdnh vi myc
dich qudc phong, an ninh.

Pidu 56: Trich nhiém, phdi hop cla ngudi ding dau cdng vu san bay,
cang bién, ga dudng sit lién van qudc t€ vdi cd quan hdi quan.

Muc 5: Tam ditng lam thii tuc_hi quan d6i véi hang héa nhdp khiu ,

xudt khiu c6 véu ciu bdo v& guyén s§ hitu tri tué,

Piéu 57: Nguyén tdc tam ditng 1am thi tuc hdi quan.

Piéu 58: Piéu kién dé nghi tam dirng lam thd e hdi quan.

Piéu 59: Quy dinh cu thé viéc tam dirng [am thi tuc hdi quan.

Muc 6; Ché d6 vu ddi, mién triY.

Piéu 60: Ché& d6 wu dai, mién trir.

Piéu 61: Mi&n khai, mién ki€m tra hdi quan.

Pidu 62; Viéc xit 1y céc l:nrfing hgp phat hién ¢6 vi pham ché& d6 wu dii,
mién tri.

Chitong IV: Trach nhig¢m ciia hdi quan trong viéc phong, chong buén

lgu, vgn chuyén trdi phép hang héa qua bién gidi.

Didu 63: Nhiém vu cla hai quan trong phdng, chdng budn 1au, van
chuyén trdi phép hang héa qua bién gidi.

Diéu 64: Pham vi trdch nhiém phdng chdng budn 1au, vin chuyén tréi
phép héng héa qua bién gidi.

Piéu 65: Thim quyén cla cd¢ quan hdi quan trong vic ap dung cdc bién
phdp phodng, chong bubn lau, vin chuyén trdi phép hang hoi
qua bién gidi.

Pidu 66: Thim quyén cda cd quan héi quan, cong chifc hdi quan trong
viéc xit 1§ cdc hanh vi budn 1au, van chuyén trdi phép hang
héa qua bién gidi.
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Diéu 67: Trang bi phudng tién k§ thuit phuc vu phong chdng budn liu,
véan chuyén tréi phép hang héa qua bién gidi.

Chuong V: T6 chiic thu thué va cdc khodn thu khdc doi véi hang hoa

xudt khétu, nhdp khéu.

Piéu 68: Trich nhiém cla ngudi khai hdi quan trong viéc ké khai, tinh
thu&, ndp thu€ va cdc khoan thu khic.

Piéu 69: Trach nhiém clia cd quan hii quan trong viée t8 chic thu thu€
va cdc khoan thu khic. ,

Pidu 70: Thai di€m tinh thu&, thdi han ndp thué.

Pidu 71: Xéc dinh tri gi tinh thué.

Diéu 72: Phan loai hang héa xudt khau, nhap khiu va xdc dinh thué suat
ddi v6i hang héa xudt khau, nhap khiu.

Chuong VI: Quén Iy nha nudc vé hdi quan

Piéu 73: Noi dung quan 1y nha nude vé hdi quan.

Diéu 74: Cd quan quan 1y nha nudc vé hdi quan.

Diéu 75: Quyén khiu nai, 18 cdo, khdi kién.

Diéu 76: Trich nhiém gidi quyét khi&u nai, t§ céo.

Diéu 77: Thoi han, thd tuc, thim quyén gidi quyé&t khi€u nai, td cdo.

Chuong VII: Khen thudng va xit Iy vi pham

Piéu 78: Khen thitdng.

biéu 79: X{ Iy vi pham.

Chutong VIII: Diéu khodn thi hanh

Piéu 80;: Hiéu lyc thi hanh. -

Diéu 81: Ap dung phdp ludt trong trudng hgp hang héa, phudng tién vén

tdi da ding k¢ hd so hdi quan nhung chwa 1am xong thi tuc hai
quan trudc ngay ludt nay ¢ hidu lyc.
Piéu 82: Hudng din thi hanh
(Xem chi tiét toan van Ludt Hdi quan)

Nghién citu Luat Hai quan ta thay: Ludt ¢6 nhiéu diém ddi méi so véi
Ph4p 1énh hdi quan theo hudng din phi hop vdi xu thé hdi nhdp. Theo
Lu4t Hai quan c4c dinh ch& vé& thi tuc hdi quan, ch€ d6 kiém tra, gidm
sdt hai quan duge quy dinh theo hudng don gidn, rd ring hon, gidm
thiu cdc gidy t3 hianh chinh, nit ngdn thdi gian thdng quan; quy dinh
thdi tue hdi quan duge thyc hién trén cd s& ngudi lam thi e hdi quan ty
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ké khai hang héa, tv xdc dinh ma s hang héa, ma s§ thué, ty tinh thué
va chiu trdch nhiém trudc phap luat vé nhitng ndi dung ké khai.

Pé tao diéu kién thuin 10i hon cho hoat déng xudt nhap khiu (va ciing
phit hop véi théng 18 qudc t€), Lust Hai quan quy dinh 3 hinh thifc ki€ém
tra hang héa: mién kiém tra thyc t& hang héa xuat khiu, nhap khau;
kiém tra x4c suit thuc t€ hang héa khéng qua 10%; kiém tra thyc t€
toan bd 16 hang xudt khiu, nhap khiu (diéu 30).

Ludt con ¢6 nhitng quy dinh mdi nhu: kiém tra héi quan d8i vdi hang
héa xudt nhip khiu cé yéu ciu bio vé quyén s hitu tri twé (muc 5, digu
57, 58, 59); quy dinh rd thdi han 1am thd tyc hdi quan: thdi han cong
chic hdi quan hoan thanh kiém tra thyc t&€ hang hda, phudng tién van tai
dugc quy dinh nhu sau:

a. Cham nhat 12 8 gid 1am viéc dGi vdi 16 hang xuft khédu, nhap
khiu 4p dung hinh thic kiém tra thuc t& mdt phan hang héa theo xdc
SUAt; ' :

b. Cham nhit 13 2 ngdy lam viéc ddi vdi 16 hang xudt khdu, nhip
kh#u 4p dung hinh thiic kiém tra thyc t& toan b hang hoéa... (Piéu 19)
Bit ddu cho phép st dung hinh thic khai dién t (di€u 20.3); Ludt cling
di dé cip dai 1y 1am thi tuc hdi quan (diéu 21); Néu 13 quyén va nghia
vu clia ngudi khai hdi quan (diéu 23); Kiém tra sau thong quan (diéu
32)...

Sau hon 3 nam thifc hién, Lust Hii quan d4 phdt huy 6t tic dung cia -
minh, nhung bén canh d6 ciing boc 16 mdt s diéu bat cap, chua phd hop
v6i yéu cdu cla qué trinh héi nhdp. Chinh vi vdy, ngay 14/6/2005 Qudc
hoi nuéc Cong hoa x3 hdi chii nghia Viét Nam khéa X1, ky hop thif7 da
thong qua Luat sita d8i, b3 sung mdt 58 diéu cla Ludt Hﬁx quan.

Luit sifa ddi, b3 sung gbm 3 diéu:

- Pidu 1. Sia d6i, bd sung mot 6 didu cla Luat Hii quan: diéu 1, diéu
4, diéu 5, diéu 8, diéu 11, diéu 13, diéu 15, diéu 16, diéu 18, diéu 20,
didu 22, didu 23, diéu 25, didu 27, diéu 29, diéu 30, diéu 32, diéu 57,
didu 58, didu 69, diéu 71, diéu 74.

- Pidu 2. Luat nay ¢6 hiéu luc thi hanh tir ngay 01 thdng 01 ndm 2006.

- Pidu 3. Chinh phti quy dinh chi tiét v& huéng dén thi hanh Ludt nay.
Piém ndi bét ciia Luat Hii quan sia d6i 1a thyc hién thd tuc hai quan
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t. (Xem chi tiét Phu luc 5).
B Tai chinh d3 ¢é Quyét dinh 50, ngay 19 thang 07 nam 2005 vé viéc

ban hanh Quy dinh quy trinh thic hién thi diém thi tuc hdi quan dién tit
ddi véi hang héa xudt khau, nhap khiu.

~ V.NGHIEP VU HAI QUAN.

Nghiép vu hai quan gém:

& Nghiép vu kiém tra, gidm sdt hdi quan.

< Nghiép vu ki€ém sodt hdi quan.

& Nghiép vu x¥ 1y 16 tung hdi quan.

Trong chucng nay sé tip trung gidi thiéu vé nghiép vu kiém tra,gidm sat
hdi quan, dic biét 12 phan Quy trinh thad tuc hdi quan.

1. Nghiép vu ki€m tra, gidm s4t hdi quan:

a. Kiém tra hdi quan:

Kiém tra hdi quan 12 viéc ki€m tra hd so hdi quan, cdc ching i lién
quan va ki€m tra thyc t&€ hing héa, phuong tién van tai do c¢d quan héi
quan thirc hién. Hoat ddng kiém tra cha hdi quan dugc thé hién trong
Quy trinh thii tuc hdi quan.

Gidi thiéu chung vé thii tuc hdi quan:

Thi tuc hdi quan 13 cdc ndi dung cdng viéc ma ngudi 1am thi tuc héi
quan va nhin vién hdi quan phii thuc hién theo quy dinh cda phép lujt
d6i v6i doi tugng 1am thii tuc hidi quan khi xudt khiu, nhiap khiu, xuat
cdnh, nhip cdnh hodc qud canh.

Nguyén tdc chung vé thi e héi quan ciia cdc qudcegia trén thé gidi
cling nhu cda Viét Nam quy dinh déi tugng 12 hang héa, hanh 1y,
phuong tién van tdi... khi xudt khdu, nhap khau, xuat cdnh, nhép canh,
qué canh phai 1am thd tyc hdi quan, trén cd sd tudn thi cdc budc nhy
sau;

- Khai bdo véi hdi quan cifa khau vé tinh hinh d&i tugng xuét khiu,
nhip kh4u, xudt cdnh, nhdp cénh, qud cdnh theo quy dinh cda c¢d quan
hai quan.

- Xuit tiinh d6i tugng 1am thd tuc hii quan tai dia diém va thdi gian
quy dinh d€ cd quan héi quan ki€m tra.
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- Chdp hanh quyét dinh gidi quyét cla co quan hai quan va thuc hién
céc nghia vy khédc ¢é lién quan.

Thi tuc hdi quan 13 mdt khiu quan trong cda nghiép vu ki€m tra, gidm
sdt hdi quan. N6 thyc hién nhitng muc dich yéu ciu da dé ra cho nghiép
vu kiém tra gidm s4t hdi quan nhiim ddm bdo viéc quin 1y nha nudc vé
hai quan ddi véi ting ddi twong lam thi tuc hdi quan khi xuvat khiu,
nhép khiu, xuat cdnh, nhdp canh, qué canh.

Viéc hang héa, hanh 1y, phuong tién vin tdi... xuat khiu, nhip khiu,
xudt cdnh, nhidp cdnh, qué cdnh ¢6 dugc phép thong quan hay khong
ciing 12 do d&i twgng 1am thi tuc hdi quan d6 d3 hodn thanh thi tuc hai
quan hay chua.

Chinh vi tinh chat quan trong cda thd tuc hdi quan nén thong thudng thi
tuc hai quan phdi dugc quy dinh rd trong Luit Hii quan cia nhiéu nude
hodc dudc quy dinh cu thé trong cic vin bin cda Chinh phi. G Viét
Nam, theo Diéu 16, Luit Hai quan Viét Nam, th{ tuc hdi quan dudc quy
dinh cu thé nhv sau:

1. Khi lam thi tuc hai quan, ngudi khai hai quan phai:

a. Khai va ndp t& khai hidi quan; ndp, xudt trinh ching tir thudc hd sg
hai quan;

b. Pua hang héa, phudng tién van tdi dén dia di€ém dugc quy dinh cho
viéc hiém tra thuc t€ hang héa, phuong ti€n vin tdi;

c. NOp thu€ va thyc hién cdc nghia vu tii chinh khédc theo quy dinh ciia
phdp luit.

2. Khilam thd tuc hdi quan, cong chic hdi quan phai:

a. Tié€p nhén va ding ky ho sd hdi quan;

b. Kiém tra hd sd hdi quan va kiém tra thyc t€ hiang héa, phuong tién
vin tdi;

¢. Thu thué va cdc khodn thu khic theo quy dinh clia phdp luit;

d. Quyét dinh viéc thdng quan hang héa, phuong tién vén tai.

Thi tuc hdi quan d6i véi hang héa xuit khifu, nhip khidu:

P& thi hanh Luit Hai quan, Chinh phit d3 ban hinh NB 101/2001/ND-
CP, ngay 31/12/2001, Nghi dinh Chinh pht quy dinh chi ti€t mét s6 diéu
cia Luat Hai quan vé& thi tuc hidi quan,ch€ d§ kiém tra, gidm s4t hii
quan, NB gdm 4 chudng, 55 diéu:

<+ Chuong I: Quy dinh chung ( Piéu 1-6)
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& Chuong II: Thii tyc hdi quan, ch€ d6 ki€m tra, gidm sdt hdi quan (
Piéu 7-52)

& Chuong III: X& 1§ vi pham ( Diéu 53- 54)

¢ Chuong IV: Diéu khoan thi hanh ( Diéu 55).

Téng cuc Hai quan ban hanh QP 1494/2001/QbB-TCHQ, ngay
26/12/2001, Quyét dinh cia Téng cuc trudng Téng cuc Hai quan ban
hanh quy dmh tam thdi thi tuc hdi quan d6i vdi hang héa xuit nhip
khdu.

Téng cuc Hai quan ban hanh Qb 1557/2001/ Qb-TCHQ, ngay
28/12/2001, Quyét dinh ciia Téng cuc trudng Téng cuc Hai quan ban
hanh ban hudng dan tam th¥i thyc hién diéu 29, 30 Luat Hai quan.

Theo QP 1494 HS sd 1am thu tuc hdi quan va Quy trinh thi tuc hdi quan
d6i v8i hang héa xuit khiu, nhip khiu duge quy dinh nhu sau:

QUY PINH VE HO SO LAM THU TUC HAI QUAN:
Khi 1am thii tuc hdi quan cho 16 hang xudt khiu, nhap khau ngudi khai
hai quan phdi ndp hd so hai quan tai try s& Chi cuc hdi quan va phéi
chiu trdch nhiém trude phdp ludt vé tinh hgp phdp ciia hé so hdi quan va
tinh chinh x4c cfia cdc n6i dung ké khai trong td khai hdi quan.
H$ sd hai quan d6i véi 16 hang hod xuit khiu

‘a. Chiing ti¥ phii ndp:
v T& khai hdi guan hang héa xudt khdu, 02 ban chinh;
v Hgp ddng mua ban hang héa hodc gifly 8 c6 gid tri twong duong hdp
dong, 01 ban sao;
v Hoéa don thuong mai (néu hang thudc ddi twgng chiu thug), 01 bin
chinh.

'b. Chitng ti¥ phai ndp thém do6i vdi cdc trrdng hdp sau diy:
v Bén ké khai chi ti€t hing héa (d6i véi hang héa khong ddng nhat),
02 ban chinh;
v Vin ban cho phép xuit khiu cia co quan nha nudc c6 thim quyén
(361 véi mit hang thudc danh muc hang c&m xudt khdu hoic xuit khiu
c6 diéu kién), 01 ban chinh (néu xut khdu mdt 1an).
Truding hgp vin bdn nay dugc st dung xudt khdu nhiéu 1an thi ndp bdn
sao, xuft trinh ban chinh. Chi cuc hdi quan lam thd e 1dn dau cap
phi€u theo ddi trir I, dong ddu nghiép vu s& 2 vao ban chinh vin bin
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cho phép va ghi: P4 cdp phi€u theo d&i trlt I, ngdy thdng nam. Bin
chinh trd chi hiang va bdn sao luu hai quan.

v Hgp dbng Uy thdc xuit khiu (néu nhin dy thdc xuat khiu), 01 bin
$ao.

c. Chitng t&f phadi xuat trinh:

v' Gidy ching nhan ding ky ma s& kinh doanh xuit nhdp khau, 01 ban
sa0 hoic ban chinh. '

Hé s hdi quan déi véi hang héa nhap khiu:

a. Chiing tir phai ndp:

v T¥ khai hdi quan hang hda nhip khiu: 02 ban chinh;

v' Hop ddng mua ban hang héa hoic gidy t& ¢6 gid tri twong dudng hgp
ddng, 01 ban sao;

v Héa don thuong mai, 01 bdn chinh;

v Vin tdi don, 01 ban loai copy

b. Chitng tiY phdi ndp thém ddi v8i cdc truding hgp sau diy:

v Ban k& chi ti€t hang héa (ddi véi hang héa déng géi khong dong
nhat), 01 bdn chinh va 01 bin sao;

v' T3 khai tri gi4 hang nhip khiu (d6i v6i truding hgp quy dinh hang
thudc dién phai khai td khai gid tri), 2 bdn chinh

¥ Vin ban cho phép clia cd quan nha nudc ¢6 thim quyén (ddi vdi
hang héa thudc danh muc hang héa cAm nhip khiu hoic nhip khiu c6
diéu kién), 01 ban chinh (n&€u nhip khiu mot 14n);

Trudng hdp vin ban nay dugc sif dung nhap khiu nhiéu ln thi ndp bin
sao, xuat trinh bdn chinh. Chi cuc hdi quan 1am thd tuc 14n ddu cap
phi€u theo dai trly 10i, déng dau nghiép vu 88 2 vao vin badn cho phép va
ghi: Pi cip phi€u theo ddi trr lii, ngdy thdng nim. Bdn chinh trd chi
hing va bdn sao luu hai quan.

v Gidy ching nhdn xuit xi hang héa (C/O) hodc ching tir tuong duong
(61 v6i trudng hgp qui dinh phéi ndp), 01 bén chinh;
v Hop déng iy thic nhip khdu (néu nhén uy thic nhap khdu), 01 ban
$a0; ' i

v Gify ding ky kiém tra chat lugng hang héa hodc Thong bdo mién
kiém tra do cd quan kiém tra nha nudc vé chit lugng cdp (d6i v6i hang
héa nhap khiu thudc danh muc phii ki€m tra nha nudc vé chit lugng),
01 ban chinh
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v Gidy ching nhin kiém dich hoic gidy dang ky kiém dich do cd quan
kiém dich ¢6 thim quyén cip (d5i v6i hang héa nhap khdu thudc dién
phai kiém dich), 01 bin chinh. |

¢. Chimg_td phai xudt trinh:

v Gidy ching nhin dang ky kinh doanh, 01 ban (bdn sao hogc bin
chinh), -

v Gify chiing nhdn ddng ky ma s& kinh doanh xudt nhap khiu, 01 ban
{ban sa0 hodc ban chinh).

Ouy dinh Khéc vé cac chiing tiY trong ho s¢ hai quan:

a. Quy dinh vé ching t¥ duge ndp cham, bd sung, thay thé, s¥a chita
chiing tr, hd sd chd két qué gidm dinh thyc hién theo quy dinh tai Nghi
dinh clia Chinh phi quy dinh chi ti&t thi hanh mdt s6 Piéu cta Luét Hai
quan vé thi tuc héi quan, cic ché& do kiém tra gidm sdt hai quan;

b. Céc ching ti trong hd so hdi quan néu quy dinh 13 ban sao thi Gidm
d6c holic Phé Gidm d8c doanh nghigp hoac ngudi duge uy quyén cda
Gism d6c doanh nghiép xdc nhén sao y ban chinh, ky tén, déng ddu 1én
céc ching tif va chiu trdch nhiém trudc phép ludt v€ tinh hep phdp cia
cdc chung tir do. : )

QUY TRINH THU TUC HAI QUAN p&1 VG1 HANG HOA XUAT
KHAU THEO HQP DONG:

Budc 1: Ti€p nhdn, diing ky t¥ khai hai quan va quyét dinh hinh
thite ki€m tra thyc t&€ hang héa .

| Nhiém vu clia cong chifc hdi quan tiép nhdn, dang ky t3 khai hai
~ Vige tiép nhin, ding kY t3 khai hai quan cho 01 16 hang do 01 cdng
chdic hdi quan thyc hién va chiu trich nhiém lam diy di cdc cOng vié
sau day:

. Kiém tra sy ddng bd va day di ctia hd so hdi quan theo quy dinh
Trudng hop khong chdp nhdn dang k¥ hé so hdi quan thi phdi thong ba
Iy do cho ngudi khai hdi quan biét.

b. Kiém tra viéc ké khai theo ndi dung yéu cdu trén 13 khai hdi quan

chitng tir thudc hd so hdi quan, sy phi hdp ctia ndi dung Khai hai qua

véi chitng tir thudc hd sd héi quan;

c. D&i chiéu véi chinh sach quén 1y xuit khdu, chinh séch vé thu€, gi

451 véi 16 hang xudt khdu;
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d. Nhap dir liéu cia t3 khai hdi quan vao mdy vi tinh va dang ky 10
khai hdi quan;

e. Chuyén hd sd hdi quan cho Lanh dao Chi cuc;

f. Lap bién ban vi pham (né€u co) va,

v P& xuflt xit 1y d6i vdi hanh vi vi pham thudc tham quyén xif Iy cda
Chi cuc trudng, hodc; '

v Hoan chinh hd so d& Linh dao Chi cuc bdo cdo cap trén xd ly dGi
véi troing hop vuot thdm quyén cla Chi cye trudng. '

2 Nhiém vu cia Lanh dao Chi cuc phu trich guy trinh thi tuc hang
xudt khiu: '

a. Quyét dinh hinh thifc, ¥ 1€ kiém tra thyc t& hang héa;

b. K¢ x4c nhén di lam thi tuc hai quan va thdng quan ddi vdi trudng
hop quy dinh tai Pi€m 6. (b) phén I ciia QP 1494 (D6i vdi 16 hang thuge
d6i wrgng miém thu€, hang ¢ thué sudt 0% va duge mién kiém tra thuc
t&) hodic: Chuyén hd so cho bd phén lam nhiém vy ki€m tra thyc t€ hang
héa, tinh thué (d6i v6i trudng hop hang xuit khu thudc 461 wong chin
thué va phai kiém tra thyc 1&);

c. Gii quy&t cac vudng mic vugt th&m quyén ciia cong chifc hii quan
cip dudi. '

Buéc 2: Kiém tra thyc t& hang héa, kiém tra tinh thué.

Budc nay do mot Lanh dao Doi phy wach. Viée kiém tra thye t€ hang
héa va kiém tra tinh thu€ do 02 cong chic hdi quan cong thyc hién
(kh6ng phin biét m&i ngudi mot viéc). Cdc c6ng chite thyc hién, nhiém
vu & Budc 2 ndy phdi lam ddy di va chiu trdch nhiém vé cdc cong viéc
sau ddy: : o _

a. D3i v6i 16 hang phéi ki€m tra: Kiém tra thyc t€ hang héa theo quy
dinh hién hanh va quyét dinh clia Lanh dao Chi cuc, x4c nhin k&t qua
Kidm tra thyc t€ hang hoéa vao td khai hai quan;

b. D&i véi hang thude d6i tugng chiu thué: Kiém tra viée ty tinty thué
ctia ngudi khai hdi quan, 51 chi€u ndi dung ty ké khai, t tinh thu€ cia
ngudi khai hdi quan vdi két qua kiém tra thuc t& hang hoa (néu co), ra
théng béo thu; '
c. Chuyén hd sd cho Linh dao Dl tre ti€p diéu hanh khau kiém tra
thyc t& hang héa, ki€m tra tinh thué d€ ky x4c nhin 16 hang da lam thi
tuc hai quan;

4. D& vi 16 hang phéi 14p bién ban thi:
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v D& xuft xit 1y d6i vdi hanh vi vi pham thudc thdm quyén xi¥ 1y clia
Chi cuc trudng, hoic;

v Hoan chinh hd so & Lanh dao Chi cuc béo cdo cap trén x{ 1y doi
véi truding hgp vugt thim quyén ctia Chi cuc trudng.

e. Nhap d liéu vé két qud Kidm tra thuc t& hang héa va tinh thu€ vao
mdy vi tinh; _

¢ Dong diu nghiép vu “PA LAM THU TUC HAI QUAN" vao t khai
hang héa xuit khZu va tra cho chi hang;

g. Chuyén hé sd cho Do K& todn thu€ va phic tap ho sd hai quan.

QUY TRINH THU TUC HAI QUAN BOI V61 HANG HOA NHAP
KHAU THEO HGP PONG:

Buéc 1: Ti€p nhén, ding k¥ & khai hai quan va quy&t dinh hinh
thite kiém tra thyc t& hang héa.

. Nhiém vu ciia cong chifc hai guan iép nhan, ding k¥ t& khai hdi
quan:

Viéc tiép nhén, ding ky t¢ khai hai quan cho 01 16 hang do 01 cong
chifc hii quan thyc hién va chiu «rach nhiém 1am ddy di céc cong viéc
sau day:

4. Kiém tra danh sich doanh nghiép phi cutng ch& [am thi e hdi
quan; '

b. Chc cong viéc dugc quy dinh fai diém 1 Budc 1 Phén quy trinh thi
tuc 481 véi hang xuit khiu theo hop dong.

2. Nhiém vu cla Lanh dao Chi cuc phu tréch quy irinh thé_tuc_nhdp
khiu: '
a. Quy&t dinh hinh thic, ty 16 kiém tra thuc t& hang hoa ; _

b. Gii quyét cac vudng mic vugt thfm quyén cla cong chidc hai quan
cap dudi. |

¢. Ky xdc nhin dd Jam thi tuc hai quan va thong quan 461 véi tudng
hop quy dinh tai Piém 6. (b),phin I cia QP 1494 hogc: Chuyén hé so
hai quan cho Budc 2 46 v6i 16 hang phai kiém tra thuc t&; holc chuyén
1d sd cho Budc 3 d6i v6i 16 hang min kidm tra thyc t€.
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Budc 2: Ki€m tra thye t&€ hang héa

Budc nay do mdt Linh dao Bdi phu tréch. Viéc kiém tra hang hoa phai
do it nhat 02 coéng chic hai quan thyc hién va chin trsch nhiém vé cdc
cong viéc sau déy:

a. Kiém tra hing héa thyc t& theo quy dinh va quyé&t dinh ciia Lanh dao
Chi cuc; '

b. X4c nhin k&t qua kiém tra thyc t& hing héa vao t0 khai hdi quan;

c. D3&i véi 16 hang phai 14p bién ban thi:

v D& xudt xi 1y d61 v6i hanh vi vi pham thude thdm quyén xi 1y ciia
Chi cuc trudng, hoac; _

v Hoan chinh hé so d€ Linh dao Chi cuc bo cdo cdp trén xd ly ddi
vé6i truding hop vyt thim quyén cda Chi cuc trudng.

d. Nhép dit liéu vé két qué ki€ém tra thyc t€ hang héa vao mdy vi tinh;
e. Chuyén hd so cho khiu nghiép vu ti&p theo nhu sau:

v Chuyén cho Budc 3 ddi véi 16 hang c6 thué, ¢6 1& phi hai quan aé
cong chifc hdi quan ki€m tra viée tinh thu€ cia chii hang;

v Chuyén cho Lanh dao Dgi truc ti€p didu hanh khau kiém tra thuc t€
hang héa ddi vdi 16 hang khong thu€ d€ x4c nhan di 1am thi tuc héi
quan va thong quan theo quy dinh tai diém 6. (a) phan 1 va trd tJ khai
hai quan cho chd hang;

v Chuyén cho Lanh dao Chi cyc phu trich quy trinh gidi quyét cdc
trrdng hop néu tai di€m 2.(b).(c). Budc 1.

Bude 3: Ki€m tra tinh thué.

Budc nay do mdt lanh dao Pgi phu trach. Vige ki€m tra tinh thué& cho
mét 16 hang do mdt cong chic thyc hign (trlf viéc thu tién do thi qu¥
thyc hién). Cong chifc hii quan 1am nhiém vy ki€m tra tinh thu€ phai
thyc hién day du va chiu trdch nhiém d3i véi cac cong vige sau day:

a. Cin cff vio cdc quy dinh phdp lut hién hanh, két qud ty tinh thué
cla ngudi khai hdi quan va két qui ki€m tra thyc t€ hang héa (néu cod)
& kidm tra xéc dinh s0 thu& phai ndp cia 16 hang; :

b. Ra thong béo thu€ hoic viét bién lai thu thu€ (néu cb), viét bién lai
1& phi hai quan; :
c¢. Chuyén bién lai thu thué va bién lai 1& phi cho thi qu¥;
d. Nhép dir liéu vao may vi tinh;
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e. Chuyén hd so cho linh dao doi truc ti€p diéu hanh khau ki€m tra
tinh thu€ d€ xdc nhin d4 1am thid tyc hai quan va thong quan theo quy
dinh tai Diém 6.(c).phdn I va trd 13 khai hdi quan cho chi hang;

f. Chuyén hd so hdi quan cho Pgi k& todn thué& va phic tap ho so hai
quan.

Theo QP 1557/2001/QP-TCHQ cic hinh thitc kiém tra thuc t€ hang héa
A quy dinh nhu sau: ‘

MIEN KIEM TRA THUC TE:

P#&i véi hang xuit khiu:

|. Chii hang c6 qué trinh 1 nam xuat khdu chua bi xit 1y vi pham hanh
chinh v& hai guan hoc da bi xif Iy vi pham hanh chinh vé hai quan biing
hinh thic phat tién véi mic phat trong thim quyén xit phat cia Chi cuc
trdng Hai quan va tai thdi diém lam thd tuc hai quan cho 16 hang xuat
kh#u, hdi quan khong c6 thong tin gi khiac vé viéc chdp hanh phdp luat
cta chii hang va v€ 16 hang.

2. Mat hang xudt khfu sau ddy ciia chi hang ddp ung diéu kién qui
dinh tai diém 1 trén ddy dudc mién kiém tra thuc t&€: hiang nong sin,
thity s4n, cao su ty nhién, hang thuc ph#m tuoi song, hang thuc phim
ché bién,hing dét may, gidy dép, hang thi cong m§ nghé, hang héa cin
dugce bio quan dic biét, hang dién tt, hang ¢d khi dién mdy, hang 1ong,
hang 13 v cdc mit hang ma viéc xdc dinh khéi lugng, chit lugng,
chiing loai phai cin cd vao k&t ludn cua cdc cd quan quédn ly Nha nudc
c6 thfm quyén hodc ciia 8 chic gidm dinh; Hang xuat khdu cla cdc
doanh nghiép trong khu ché xui; hang xudl kh&u thuding xuyén.

3. P3i v6i shn phdm gia cong xuat khdu duge mién kiém tra thuc t€ thi
khi 1am thd tuc hai quan ciing dudc mién d6i chiéu miu nguyén liéu
nhap. Doanh nghiép chiu trdch nhigm truée phdp ludt vé viée st dung
diing nguyén liéu nhap khiu d€ sin xuai ra sén ph&m xust khdu d6.

P&i véi hang nhip khiu:

1. Chii hang c6 qud trinh 2 nim nhép khdu chufa bi xi¥ 1y vi pham hanh
chinh vé hai quan hodc da bi xi Iy vi pham hanh chinh v& hii quan bing
hinh thitc phat tién véi mic phat trong tham quyén xi phat céia Chi cyc
irtdng hai quan va tai thoi diém lam thd tyc hii quan cho 16 hang nhép
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chdu, hai quan khong c6 thong tin gl khdc vé viéc chap hanh phdp luat
ctia chit hang va vé 16 hang.

2. Mat hang nhap khdu sau diy cta chi hang ddp ung diéu kign qui
dinh tai diém 1 trén ddy dudc mi&n kiém tra thic t&: thi€t bi, mdy moc
chwa qua sif dung, hang thuc phém tuoi séng, hang hoa cAn phadi bdo
quan dic biét, hang gdi kho ngoai quan, kho bao thué&, hang dua vao
khu vuc bao thu, hang dua vao khu thuong mai tu do va céc khu vie uu
dai hai quan khdc; hang 16ng, hang rdi va cic mat hang ma viéc Xac
dinh kh6i lugng, chat lugng, chiing loai phdi ciin cff vao k&t ludn cla cic
'¢d quan quan 1y Nha nude co thim quyén hodc t§ chifc gidm dinh; hang
nhip khiu vao khu ch€ xuét, hang nhép khdu thudng xuyen.

Viéc xdc nhin thyc t€ hang héa xudt khin, nhap khiu ddi véi hang
héa misn kidm tra thyc t&€ duge qui dinh nhu sau.

1. Né&u hang hoéa c6 két qué kiém tra, k&t qua gidm dinh cla cd quan
quén 1y nha nudc c6 th#m quyén hoiic cla t8 chic gidm dinb thi co quan
hai quan ghi xdc nhin hang héa xuat khdu, nhap khiu thuc t& theo ket
lusn cia céc co quan, t& chidc nay.

2 P3&i v6i hang héa khéc, cd quan hai quan ghi xdc nhén mi&n ki€ém
tra thye t& hang hoéa xudt kh#u, nhip khau theo ndi dung tf k& khai cda
ngudi khai hai quan. Ngudi khai hdi quan chiu tréch nhiém trudc phap
ludt v& nodi dung ké khai cfia minh. Hang héa mién kiém tra thuc 1€ 1a
461 wigng kiém tra sau thong quan.

KIEM TRA XAC SUAT THYC TE HANG HOA:

Hang hdéa xuit khdu, nhép khiu cfia chi hang khong thude dién dude
midn kiém tra thyc t€ nhyt qui dinh trén day va khong thudc dién phai
Ki&m tra toan bd 16 hang nhu qui dinh dudi day, duge dp dung hinh thic
kiém tra xdc sut. :

D3&i vdi hang xuit khdu:®

& Ty 16 kiém tra 1 3% holic 5% 16 hang xuit khau;

& Mit hang thudc dién kiém tra xéc sust 1 nhitng mat hang xuat khau
khong thudc dién mién kiém tra thyc t€ qui dinh § trén.

B&i vdi hang nhap khau:

» T§ 1é kiém tra 12 5% hodc 10% d&i véi m3i 16 hang nhap khay;

¢ Mit hang thude dién kiém tra x4c sudt 1a nhing mit hang nhip
khZu khong thude dién mién Kiém tra thuc t&€ qui dinh § trén.
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Trong qud trinh kiém tra, n€u phat hién ¢4 vi pham phdp ludt hdi quan
thi Chi cuc trudng hdi quan quyét dinh ting ty 1€ kiém tra dén 100%.
Mat hang, 16 hang kiém tra xdc suit 1a ddi wong ki€m tra sau thong
quan. ‘ '

KIEM THUC TR TOAN BQ LO HANG:

Kiém tra thuc t€ toan b 16 hang dude 4p dung trong trudng hop sau:

1. Trudng hop 1: |

< Chi hang di bi xi 1§ vi pham hanh chinh v& hii quan I ba (3) lan
& 1én v6i mic phat vugt thim quyén xi¥ phat cia Chi cuc trudng héi
quan trong thdi han hai (2) ndm d&i véi hoat dong nhidp khdu va mét (1)
nim d8i véi hoat dong xuit khiu.

& Chi hang, trong thdi han qui dinh mét (1) nam ddi v6i hang xuit
kh&u, hai (2) ndm déi v6i hang nhip khau, bi x{ 1y vi pham hanh chinh
v& hii quan mot (1) 14n véi miic phat vugt tham guyén xi¥ phat cia Cuc
trudng Cuc hai quan tinh, thanh phd. )
2. Trudng hgp 2:

Chii hang khéng thudc di¢n nhiéu lan vi pham phdp luit hdi quan nhung
16 hang xudt khdu, nhap khdu c6 ddu hiéu vi pham phép luat hdi quan,
cd quan hai quan ti€n hanh ki€m tra toan bd 16 hang xudt khiu, nhip
khiu theo qui dinh sau:

¢ Né&u diu hiéu vi pham 13 gian 14n thudc vé chi hang thi cong chic
hii quan phdi kiém d€m hodc cén do toan b6 16 hang;

& Né&u dfu hiéu vi pham 12 gian i4n v& ching loai hang thi cong chic
hai quan phai kiém tra lai tit cd cdc kién hang;

& N&u d&u hiéu vi pham 12 gian 14n vé chit lugng hang thi cong chic
hai quan yéu cdu md toan bd 16 hang d€ 1ay miu bat ky hoic miu ¢
nghi vin dé ki€m tra, phén tich hoc trung cau gidm dinh.

Theo QB 1257/2001/QP - TCHQ, Quyét dinh cia Téng cuc trudng
Téng cuc Hai quan v/v ban hanh t3 khai hang héa xuit khiu, nhip
khfu, gify thong bdo thué va quyét dinh diéu chinh thu€, ngay
4/12/2001, 1 khai hang héa xuit khiu (HQ/2002 -XK), phu luc t& khai
xuit kh&u (PLTK/2002-XK), tJ khai hang h6a nhip khdu (HQ/ 2002-
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NK), phu lyc t& khai nhap khiu (PLTK! 2002- NK) duge quy dinh nhu
sau:

MO TA TG KHAI HANG HOA XUAT KHAU (HQ/ 2002 - XK), TO
KHAI HANG HOA NHAP KHAU (HQ/ 2002 - NK):

a. Hinh thdc, kich thudc t3 khai hang héa XK, NK duge trinh bay nhu
sau:

v T& khai hang h6a XK dugc in chi¥ den trén 2 mat khé gidy A 4, nén
mau hdng nhat, c6 in chit “XK” mau héng, dam, chim.

v T& khai hang héa NK dugc in chit den trén 2 mat khé gidy A 4, nén
mau xanh 14 cay nhat, ¢6 in chif “NK” mau xanh, dim, chim.

v T khai hang héa NK, t3 khai hang héa XK, phu luc tJ khai hang
héa NK, phu luc td khai hang héa XK dudc st dung cho cdc loai hinh
XNK: kinh doanh (bao gdm cé hang dai 1§ mua ban vdi nutde ngodi), sdn
xuit hang XK, gia cong, diu tu, tam nhdp — tdi xudt, tam xuit — tai
nhip, cédc hinh thic vién trg..

b. Ké&tcdu cilia 3 khai hang héa NK bao odm cdc phin sau:

v/ Mit trudc ciia t3 kbai :

vt U e —

Phin tiéu dé t3 khai: Danh cho hdi quan noi lam thi tuc ghi tén cd quan

hai quan, ghi &t khai, ho tén cdn bd dang ky & khai.

& Phin A: Phin danh cho ngudi khai hdi quan ké khai va tinh thué,
bao gdm tiéu thnc tr 1 — 29.

v Mt sau ctia t¢ khai:

2 Phin B: Phin danh cho kiém tra cla hai quan, bao gom 2 phan:
Phin 1 12 co guan hdi quan ghi cdc két qua kiém tra thyc t€ hang héa,
va phén 2 12 cd quan hai quan Kkiém tra s6 thué do chil hang khai bdo,
ghi s& tién thu€, 1€ phi hdi quan phai np;

s O 31 danh cho ngudi dai dién chi hang chifng kién viéc kiém tra
thyc t€ hang héa ky tén va ghi ki&n (néu c6);

v Ty khai hang héa NK dudc thiét k& d€ khai bdo cho t6i da 3 mat
hang. Trudng hgp 16 hang c6 tir 4 mat hang ird 1€n, thi trén t&s khai chinh
chi thé hién tdng quét, viéc khai bdo chi i€ d6i vdi toan bd 16 hang
dudc thyc hién trén phu lyc t& khai.

c. K&t cfu cia t3 khai hang héa XK bao ¢dm céc phén sau:

v Mat trude ciia t¥ khai:

vligh UUAL e 2 2




Chuong X! — Nghiép vy héi quan

Phdn tiéu dé 3 khai: Danh cho hii quan ndi lam thd tyc ghi tén ¢ quan
hdi quan, ghi s& 13 khai, ho tén cdn b6 ding ky &5 khai.

< Phan A: Phdn danh cho ngudi khai hii quan ké khai va tinh thué,
bao gdm tidu thife tr 1 — 20, '

v" Mt sau clia td khai: _

< Phan B : Phin dinh cho ki€m tra cla ¢d quan hai quan: danh cho ¢g
quan hdi quan ghi c4c két qua ki€m tra thyc t& hang héa, ghi s6 1& phi
hdi quan phdi n6p.

% O 22 danh cho ngudi dai dién chd hdng chifng ki€n viéc kiém tra
thyc 1& hang héa ky tén va ghi ¥ kién (néu c6). .

¥ T6 khai XK dugc thigt k& d€ khai bio cho t3i da 9 chin mit hang.
Déi vdi 16 hang khong ¢6 thu€ hoic thué suat bing 0%, thi chi c4n khai
trén t3 khai hdi quan. Viéc tinh thu€ XK ddi véi 15 hang XK c6 thu&
dugc thure hién trén phu luc t khai.

d. Céc loai t& khai hdi quan va phu luc tf khai 12 chidng ti¥ phdp Iy phan
dnh ndi dung khai bdo hang héa cta chd d6i trong ki€m tra gidm sat hai
quan, ddng thdi 12 mOt chitng tir k& todn dudc sit dung ghi chép, phin
dnh viéc thu thu€ va cic khoan thu khic ddi véi hang héa XNK, 1 co 58
dé tap hop sd liéu thdng ké XNK hang héa va kiém tra sau théng quan
theo quy dinh cda phép luat. _
(Huodng dén chi tiét cdch ghi cdc tidu thic trén Ty khai hdi quan - duge
hudng ddn cu thé trong giy thuc hanh vé 1 khai hdi quan.)

b. Gidm sdt hdi quan;

Khdi ni¢m: 12 bién phdp nghiép vu do cd quan hdi quan dp dung dé bdo
ddm suf nguyén trang cia hang héa, phudng tién vén tdi dang thude doi
twgng quén 1y hdi quan. '

Déi tugng gidm sdt, bao gém:

Hang héa, hanh 1y, ngoai héi, tién Viét Nam, buu kién, buu phim,
PTVT da nhdp nhung chwa hoan thanh thi tuc hai quan hodc di hoan
thanh thi tyc hdi quan nhung chua thye xuat ddu chiu sy gidm sét hai
quan. _

bdi v6i hing héa, hanh 1y.. xust khdu, nhip khfu, PTVT xuit canh,
nhép cinh cong tdc gidm sdt dugc thue hién t khi khai bdo ndp td khai
cho t6i khi hoan chinh thd tuc hdi quan.
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K9 THUAT NGORI THUONG

Thovi gian gidm sdt hdi quan: (Theo diéu 26 Luat Hai quan):

, Tir khi hang héa NK, phuong ti€n van tai nhip cdnh tdi dia ban hoat
d6ng ciia hdi quan dén khi dudce thong quan.

. Tix khi bit ddu kiém tra thyc t& hang XK dén khi thuc xuét.

o Ti khi hang héa, phudng tién vén t3i qu4 cénh t6i dia ban hoat dong
hi quan dén khi ra khdi lanh th3 Viét Nam.

Pham vi hoat d¢ng gidm sdt hai quan:

Hoat d6ng ciia cong tdc gidm sat hdi quan rit rong, song ta cin tip trung

vio pham vi sau dy:

1. Gidm sét x€p dd hang hoéa.

2 Gidm sdt viéc van chuyén hang héa, hanh Iy XNK.

3. Gidm s4t kho, bii chita hang héa XNK.

4. Giam sat PTVT xuat cdnh, nhép cdnh neo diu hodc di chuyén.

Nhitng bién phdp gidm sdt hdi quan:

1. Niém phong hii quan hogc bing phudng tién k¥ thuit khéc.

2. Gi4m sét tryc ti€p do cong chidc hdi quan thuc hién.(Piéu 26 Luit Hai

quan).

2. Nghiép vu kiém soét hai (iuan:
a. Kiém sodt hdi quan 13 bién phép tuin tra, diéu tra hoic bién phép
nghiép vu khédc do cd quan héi quan 4p dung dé phong, chdng budn l4u,
vin chuyén trdi phép hang hda qua bién gidi vd cdc hanh vi khac vi
pham phdp luat hai quan. :
b. Hinh thic va cde bign phdp kiém sodt:
Hinh thitc:
o Bimit.
o Cong khai.
Bién phdp:
o Phét ddng quan chiing.
o Trinh s4t bi mat.
a Ti€n hanh cdc hoat dong t& tung hinh sy, hanh chinh dé diéu tra.
o Bién phdp tudn tra kiém sodt hdi quan...

3. Nghiép vu x& Iy t6 tung hdi quan:
a. Khdi niém:
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Chwang X1 — Nohidp v¢ hél quan

T& tung n6i khéi quat 13 viéc thuta kién tai tda 4n hay n6i cdch khac 1a
dwra hanh vi vi pham phép ludt hodc mdt sy tranh chdp ra rudc cong 1y
dé xét xi.

Xét vé thie t€ cong téc 1 tung hai quan bao gdm: Viéc vin dung dudng
16i, chinh sdch va phéap ludt chung, dudng 16i chinh sach va phap ludt hai
quan d€ nghién ciu, nhdn xét va xit Iy hanh chinh hodc khdi {6 hinh sy
cho ding véi phép luat chung va phap ludt hai quan.

b. Nhié¢m vu:

& Huong din thi hanh nguyén tic thii tuc 6 tung hanh chinh, 0 tung
hinh su trong viéc khdm x€t, b4t gift, diéu tra va x{ 1y hanh chinh va
hinh su. _

& T4 chic thuc hién nhifng nguyén e thi tuc 8 tung, dong thdi theo
d6i thyc hién, phat hién nhitng vi pham dé uén nin kip thdi.

& Tién haph x{ 1y hanh chinh nhing vi pham chwa dén mdc truy ciiu
tréch nhiém hinh sy va khdi t3 hinh sif nhitng vi pham d€n mifc phdi truy
cuu trach nhiém.

c. Noi dung cong tdc v xit Iy 16 tung:

& Nim finh hinh vi pham thi tuc hdi quan, vi pham cdc quy dinh
khéc ciia nhi nwdc vé hdi quan.

& Nghién oty kién nghi Thil téng Chinh phi ban hanh nhitng vin
ban quy dinh chi tiét thi hanh phdp 1énh t§ chic diéu tra hinh sy, phdp
18nh xi¥ phat vi pham hanh chinh, tham gia gop ¥ ki€n xay dung céc vin
ban phdp quy va phdp luét lién quan dén cong tdc xur 1y, 8 tung hai
quan. '

< Hudng din va & chic thyc hién nhitng nguyén tfc thi tuc t& tung
hanh chinh hinh su va nguyén tAc thi tuc t6 tung hdi quan.

& Tuyén truyén phd bi€n rong rai nguyén tdc thi tuc t8 tung hai
quan, viéc khdm x€t bt giif, xi& 1y cdc hanh vi vi pham thi tuc hai quan.

& Nghién cttu gidp ldnh dao hai quan céc ¢ap x¥ 1y hanh chinh hodc
hinh sy céc hanh vi vi pham.

& Phiic tdp cdc bién ban vi pham tht tuc hai quan.

& Théng k& t6 tung hai quan.
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k¥ THUAT NGOQI THUONG

TOM TAT CHUONG XI

Lam thit tuc hdi quan la mot by phdn khing thé thiéu cua
nghi¢p vu ngoai thuong - la mét phdn quan trong trong chubi
céng vigc t8 chiic thyc hign hop ddng xudt nhip khdu.

Thii tyc hdi quan bao gom:
o Khai bdo va ndp to khai hdi quan.
e DPua hang héa dén dia diém qui dinh dé hdi quan kiém
fra.
o Lam nghia ve ndp thué, nép 1¢ phi hai quan va cdc
nghia vy khdc theo qui dinh ciia phép ludt.

Trai qua lich st phat trién ldu dai , thit tuc hdi quan Viét Nam
khéong ngitng dugc hoan thign, tién dén toi phit hgp véi thit tuc
hdi quan ciia cdc nudc trén thé gidi.

DE lam 16t cong viéc ciia minh cdc nha xudt nhip khdu phdi
hifu duge nghiép ve héi quan, ndm viing va tudn thii ding
nhitng qui dinh ctta Nha nue vé thii tuc hdi quan.

Dédng thoi nganh hdi quan phdi tiép tuc hoan thi¢n thii tuc hdi

quan theo hudng khoa hoc, nghiém minh, tao moi di¢u kién
thudn lgi cho ngogi thuong nudc nha phdt trién.
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Chuong X1 — Nohidp vy héi quon

BAl TAP CHUONG Xi

1. Thi tuc hai quan, trinh bay mot ¢éch ngdn gon thil tuc hai quan
hién hanh cda Viét Nam.

2. Thuc hanh: Lip I khai HQ /2002 — XK cho mot 16 hang xuat
khZu dya trén nhiing AT liu cho tridc.
Lap & khai HQ/2002 - NK cho mét 16 hang nhip khiu dua rén
nhitng di liéu cho trude.
Thyc hanh to khai dién td (HQ/2005 - TKDT), Phu luc I khai
hai quan dién o (HQ/2005 - PLTKDT).

3. Chugn bi bo hd sg d€ 1am thi we hai quan cho mot 16 hang Xuat
khiu.

4. Chuén bj bd hd so a& lam thi tue hai quan cho mdt 16 hang nhap
khiu.

5. Hé thong diéu hoa (Harmonized System - HS), vai rd ctia h¢
thGng HS trong cong cude cii ti€n thi tuc hai quan Viét Nam.

6. Danh gia thd tuc hdi quan Viét Nam hién nay va néu céc gidi
phap d€ hoan thién.

7. D& xuiit céc gidi phap nhiim gop phan ti€p tyc hoan thién thd tuc
hai quan Viét Nam.

8. Cach x4c dinh tri gid tinh thu€ ctia hai quan Viét Nam va cac

2

gidi phdp hoan thién dé thye hién Hiép dinh Thuong mai Vi€t —
M§ va chudn bi gia nhap WTO.



K% THUAT NGOAI THUONG
CHUGONG XlI :
CAC TRANH CHAP, BAT DONG
TRONG HOAT PONG NGOAI THUONG
VA CACH GIAI QUYET

Trong cudc doi khong ai mong mubn x4y ra nhitng tranh chép, bat dbng,
nhung nhitg tranh chip, bdt dong vin cf xdy ra hing ngay nhu mot
phin ciia cudc song. Trong hoat dong ngoai thuong cling vay, mdi khi
thi€t 14p mot thuong vu cdc bén déu mong mudn thuong vu doé két thiic
“yndng tron”, 6t dep, hon th€ nifa con mong mudn sau thudng vy dé
m&i quan hé giffa cdc bén s& ti€p tuc phat tri€n bén chat, nhung do
nhidu nguyén nhin chi quan va khich quan, do v6 van nhitng i ro, bat
tric, nhitng bit ddng, tranh chip c6 thé x4y ra bat cif hic nao trong sudt
qué trinh thyc hién thuong vu. Lam th€ nao & phong ngita va gidi quyet
nhitng tranh chip, bat dong trong hoat dong ngoai thuong mét khi ching
x3y ra? D6 1a nhitng ciu héi Idn dudc tip trung gidi quyét trong Chuong
12 - Chudng cudi cing cla cudn Gido trinh nay.

I. NHUNG BAT PONG, TRANH CHAP TRONG HOAT
PONG NGOAI THUONG.

Tranh chép c6 thé xuat hién moi lic, moi ndi, trong moi giai doan cta
qué trinh §am phén, soan thdo, k¥ k&t va t& chife thuc hién cdc hop dong
ngoai thirong. Pic biét cdc tranh chdp thudng xdy ra trong giai doan d
chifc thyc hién hgp déng. Dudi ddy xin gidi thiéu mot s6 dang tranh
chép dién hinh:

1. Nhitng tranh chp, b4t ddng trong qui trinh thyc hién hgp ddng
xufit nhap khiu hang héa:

Trong qué trinh thyc hién hop dong ngoai thudng ¢6 th€ xdy ra nhing
tranh chép, bat dong sau:

o Ngudi Ban khong cung cap hang hoéa hodc cung cdp hang hoa
khong phit hdp véi quy dinh cia hdp déng mua ban ma ddi bén da ky
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k&t hoic cung cip hang hoa khong ding véi sy mong 4di clia ngudi Mua
(Cung cdp hang héa khong diing tén goi, quy cdch, chiing logi, khong
diing chdt lugng, khong di s& lugng, giao hang khong diing thoi han, dia
diém, khéng cung cdp ditge cdc ching tit nhy dd cam két,..).

. Ngudi Mua tit chdi nhan hang, tf ch6i thanh todn méc dd hang
héa dugc ngudi Ban cung cip hoan toan phil hgp véi nhitng quy dinh
trong hop dong mua bén. _ _

. Ngudi Mua khong thanh todn hodc thanh todn khong ding vdi
nhitng thoa thuan cda d6i bén trong hdp ddng mua ban (Nguoi Mua nhan
hang nhung khong thanh todn tién hang — trong cdc phuong thic thanh
todn Clean Collection, D/A, chuyén tién trd chdm,..; Nguoi Mua nhdn
hang nhung chdm tré, day dua trong khau thanh todn: mé L/C chdm,
chuyén tién chgm so vdi quy dinh ciia hop déng; Thanh todn khong ding
logi tién, s& tién theo quy dinh,...).

2. Nhiing tranh chap phét sinh trong qua trinh thyc hién hgp dong
gia cong qudc t&: :

. Bén dat gia cong khdng cung cdp miu mi, nguyén phu liéu,
nhitng diéu kién hd trd sdn xuit khdc (mdy méc, trang thiét bi, dao tao
c6ng nhan, 351 ngdl cén b3 quén 1y, nhilng véin dé vé sd hitu tri té lién
quan dén mit hang gia cong.) theo diing nhitng quy dinh trong hdp
dong.

. Bén dit gia cong khong thanh todn tién cong gia cong theo dung
nhitng thda thudn trong hgp ddng (thanh todn chdm, thiéu,...).
. Bén nhin gia cng knong'td chic sén xudt theo ding yéu ciu.

. Bén nhin gia cong giao hang khong ding chat lugng, khong 4
58 Iugng, khong kip thoi han,... theo nhiing quy dinh trong hop ddng.

. Bén dit gia cong/Bén nhin gia coéng vi pham nhing quy dinh
clia cdc qudc gia c6 lién quan (vi dy: van dé qu ota) => khong nhan/giao
duge hang nhu da théa thudn trong hdp dbng. '

3. Nhiing tranh chidp phdt sinh trong qué trinu thyc hién hop déng
chuyén giao cong nghé:

Nhu da gidi thiéu & Chuong 8, hdp déng chuyén giao cong nghé 1a loai
hop dbng phic tap, nén trong qud trinh thyc hién loai hop ddng nay c6
thé x4y ra nhiéu bat ddng, tranh chdp. Ngoai nhitng tranh chap ¢6 thé
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phét sinh gidng nhu rong qué tinh 5 chife thue hién hgp ddng xuat
nhap khiu, trong qué trinh thyc hién hop dong chuyén giao cong nghé
cdn c6 thé ndy sinh nhifng bt ddng, tranh chap trong cac linh vifc sau:

. Hu#n luyén, dao tao.

. Trg gitp k¥ thuat.

. S& hitu tri tué.

o - Chuyén giao cong nghé, bi quy&t sdn xudt.

Chi riéng trong linh vye lién quan d&n Licence da c6 thé phat sinh rat
phiéu loai tranh chdp, vi du nhu! ' '

. C6 phdi tré tién ban quyén khong? Tré bao nhiéu 1a vira?

. C6 dugc phat trién cdc sn phém mdi trén cd s& Licence khong?
Né&u duge thi ¢6 phai trd ti&n khong? Tra bao nhiéu 7

) Trong trudng hgp nao thi mot bén dudc quyén don phuong chdm
dit hop ddng Licence?

. Bén nhén Licence ¢6 quyén chuyén nhucng cho bén thi ba
khong?

. Bé&i thuding do vi pham Licence,...

4. Nhiing tranh chéip trong qué trinh thyc hién cdce hgp dong vén
tai, giao nhin quéc t&.

C6 nhiéu loai tranh chdp ¢6 thé xay ra trong finh vyc nay, trons d6 phd
bign nhat 1a céc tranh chip do giao hang chdm va khi x4y ra nhiing ton
thit, mAt mét trong qué trinh chuyén chd, giao nhdn hang héa.

5. Ngoai nhiing loai tranh chip néu wén, rong hoat dong ngoai thudng
con ¢6 rit nhidu loai tranh chip khac c6 th€ phdt sinh trong qué trinh 3
chitc thue hién cdc hdp adng béo hiém, trong quan hé véi cdc ngn
hang, cd quan gidm dinh, trong khi 1am thd tuc hai quan,..

[1. NHUNG BIEN PHAP PHONG NGUA CAC TRANH

F.Y

CHAP TRONG HOAT DONG NGOAI THUONG.

1. Lam t6t khfu dam phdn, soan thdo, ky k&t hgp aong ngoai

thudng: '
K&t qué nghién citu cho thify: 18 chic t6t khau dam phan, soan thdo, k¥
k&t hgp dong: Thyc hién dy du, k§ ludng (41 c4 cdc giai doan dam phin
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(Chufn bi dam phdn; Tiép xic; Tién hanh ddm phén; K&t thic dam
phén; Riit kinh nghiém sau dam phdn); Hop ddng dugc soan thio cin
than, chta dung ddy dd cdc ndi dung, cac didu kién va didu khodn cén
thiét, céc ndi dung duge trinh bay rd rang, don gidn, chinh xé4c; Hop
déng duge ky k&t sau khi di dude xem xét, can nhic mot cich ky hudng,
12 cdch tot nhit dé ngan ngita nhimng bt ddng, tranh chdp trong qud
wrinh t§ chitc thyc hién hop ddng. Ngudc lai, nhitng hdp dbng dugc dam
phdn, soan thao voi va, mang tinh hinh thic, d_ﬁ'i phé véi nhilng diéu
kién va diéu khodn qud sd sai hoiic map md, t&i nghia, nhitng hop ddng
bi thiic ép ky k&t gdp gdp, chi thé hop ddng khong kip c6 thdi gian can
nhic, xem xét,... chinh 14 mim mong phét sinh tranh chép, bt ddng vé
sau. : '

Pé c6 dude nhifng hop ddng chat ché, céc bén mua ban ¢6 thé tham
khdo: _

. Hgp dbéng Mau cda ITC vé Mua bén quéc t€ hang héa dé héng
(The ITC Model! contract for the international sale of perishable goods).
Céc nudc dang phat trién ¢6 thé nhan miu hgp ddéng nay mién phi ti¥
ITC (the International Trade Centre, dia chi: Palais des Nations, 1211
Geneva 10, Switzsrland. http://www intracen.org).

. Hop déng mua ban qudc t€ mau cia ITC: Hang héa dugc sén
xuit d€ ban lai (The ITC Model international sale contract:
Manufactured goods intended for resale). Lién lac theo dia chi: ICC
publishing SA, dia chi: 38 Cours Albert ler, 75008 Paris, France.
hitp://www.iccwbo.org)

. Mot s6 hop ddng mua bén hang héa miu khdc c6 thé xem tai
website cia ITC Juris international. http://www.jurisint.org).

Nghién cifu k¥ va van dung 1ot INCOTERMS, UCP, URC, URR, ISP....
ciing 13 nhifng bién phap ngin nglfa tranh chép hitu hiéu. '

Va bién phdp quan trong nhit dé phong ngifa rii ro, ngdn ngira cac
tranh chap, bit ddng trong hoat dong ngoai thuong 14 cdc bén dai tdc
phai hiéu nhau va thién chi véi nhau.

2. Ban bac, soan thio k¥ nhilng tinh huéng bat kha khéng, mién

trdch, khé khiin trd ngai din dén phii diéu chinh, sia ddi lai hep
dong:
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Ngay cé nhiing hgp ddng duge dam phén, soan thio ky udng nhat cling
khomg thé Iudng trede tht cd moi tinh hudng c6 thé xay ra, bdi van vét
lubn bién d6i, tao ra vO sd nhing i o, bit tric trong cufe dBi nay.
Chinh vi vdy, mot trong cic bién phdp ngin ngifa nhifng tranh chap
trong hoat dong ngoai thuong mdt cach hidu qud 1 ban bac, soan thao
k§ ludng nhiing diéu khodn vé bt kha khéng, mién trich, kh6 khin ré
ngai trong qué trinh thyc hién hop dbng.

Lust phép cla da s6 quéc gia déu c6 cdc 4idu khodn quy dinh vé bat
khi khéng, 3 mot s8 qudc gia cdn quy dinh cd nhilng tinh hudng khé
khan trd ngai. Tuy nhién, mi qudc gia lai c6 nhitng quy dinh vé vin dé
nay khong gidng nhau, nén khi 4p dung cho céc hogp ddng ngoai thuong
c6 thé din dén nhitng bit dng, tranh chdp. Chinh vi vy, khi dam phén,
soan thio hgp déng ngoai thudng cdc bén cin dira diéu khoan “Bat khd
khang”, “khé khan trd ngai” vao hgp dbng. Néu cic diéu khodn nay
duge soan thdo 6t s& gidp ngan ngita dugc nhing bat ddng, tranh
chilp/gitdp gidi quy&t nhiing b4t déng, tranh chdp mot Khi ching phat
sinh ma khong cin sk dung tda én hay trong tai.

Véi myc dich gidip cdc bén mua ban soan thio hop dong tot, Phong
Thuong mai Qudc t€ (ICC) 44 soan ra hai dang didu khodn: Piéu khodn
Bt kha khang va Diéu khodn Kho khan trd ngai.

Piéu khoan Ba't kha khéng quy dinh nhing trwdng hop mién tréch khi
céc bén hoan toan hodc wén thuc & hdu nhy khong thé thyc hién dude
hgp ddng. Cic bén c6 th& dua vao hgp ddng nguyén van diéu khodn Bét
kha khéng dugc quy dinh trong &n phdm 421 cia ICC (Xem chi tiét dudi
ddy) hoic ¢6 thé dan chi€u nhu sau: “Didu khodn “Bdt khd khdng” ciia
Phong Thuong mai Quéc 1€ (én phdm s8 421 cila ICC) la mot phdn cia
hop dong nay.”

Bét khé khdng (Force majeure):

Didu khodn Bt khd khdng chudn duge 1CC khuyén nghi, cong b 1dn ddu
tién vio ndm 1985. Trong doé quy dinh:

Céc If do d€ mikn trdch nhigm:

(1) Mgt bén khong phai chju trdch nhigm vi khong thuc hién nghia vu cha -
minh néu bén dé ching minh dugc: '

- viéc khong thuc hién nghia vu la do kho khdn tré ngai vugt qud khd
ndng kiém sodt ciia minh; va
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- bén 46 dii khong thé trix lidu duge trd ngai va cdc tdc dong cia né 10i
khad néing thutc hign hgp dong vao thoi diém ky két hop dong; va

- bén d6 khong thé trdnh hodc khdc phuc né hay it nhdt 1a cdc tdc dong
ciia né mét cdch hop 1y.

(2) Trd ngai dugc dé cap dén trong doan (1) néu trén c6 thé ndy sinh tit
cdic s kign sau (su ligt ké nay chua hoan toan ddy di):

a. chién tranh, div dugc cong b6 hay khong, cdch mang, ndi chién, ndi
logn, hanh djng cudp boc, cdc hanh vi phd hoai;

b. thién tai nhu bao lon, gid 16c, dong dat, séng thdn, lii lut, sét ddnh;

c. nd, chdy, phd hiiy mdy méc, nha xudng hogc bét ky hé thong thiét bi
ndo khdc;

d. tdy chay, dinh cong va cdc vu dong cia gdy dp luc, lan céng, chiém
gi® nha mdy, try s& co quan, hodc ditng san xudt xdy ra & nha mdy cia
bén mudn ditgc mién trdch nhigm;

e. hanh déng cia co gquan co thém quydn, div hgp phdp hay khong hop
phdp, ngoai cde hanh vi ma bén mudn dugc mién trdch nhigm cho Ia rii
ro theo cdc didu khda khdc ciia hop déng: va ngoai cdc vén dé dugc dé
cdp trong doan (3) dudi day.

(3) Nhdm myc dich nhut dogi (1) néu trén va trit khi ¢6 cdc quy dinh khdc
trong hgp déng, kho khan tré ngai khong bao gém viéc thiéu sy cdp phép.
thibu gidy phép, gidp phép cu tri hodc nhap cdnh, hodc vdn bdn chdp
thudn cdn thiét cho vigc thyc hién hop déng va dugc cdp bdi co quan cé
thém quyén & qudc gia & bén mudn dugc mién trdch nhiém.

Nhiém vu thong bdo: S
(4) Bén mudn dugc midn trdch nhigm phdi thong bdo ngay cho bén kia vé
tré ngai va tdc dgng cila trd ngai 10i khd ndng thuc hign hop dong cia
minh ngay khi biét dugc sy kién do. Déng thoi ciing phdi thong bdo cho
bén kia khi khong con Iy do dé mién trdch nhigm. ‘ '

(5) Ly do d€ mién trdch nhiém bdt ddu c6 hidu luc tx thoi diém xdy ra trd
ngai, hodc tx thoi diém nhén duge théng bdo néu thong bdo khong dugc
giti kip thoi. Néu khong giki thong bdo thi bén d6 phdi chiu trdch nhié¢m
béi thuimg t0n thdt ma lé ra cé thé trdnh dugc.

Téc dong cita viéc tuyén bd Bdt khd khdng:

(6) Néu c6 Iy do midn trdch theo dibu khodn ndy thi bén khong thyc hién
hop ddng khong phdi boi thuomg thigt hai, khong bj phat hiy hop dong va
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chiu cdc hinh thitc phat khdc, ngogi trit trach nhiém trd lai cho s6 tién ng
cho dén liic tim ra Iy do mién trdch.

(7) Hon nita, néu c6 1y do midn trdch nhiém thi mgt bén c6 thé hodn thuc
hién hgp dong trong mjt thoi gian thich hop, do do, bén kia bj tuoc di
quyén (néu c6) chdm ditt hodc hily hop déng. Khi quyét dinh thé nao la
khodng thoi gian thich hop, cdn xem xét dén khd ndng tiép tuc thyc hién
hgp ddng ciia bén khong thuc hién hgp déng va lgi ich ciia bén kia trong
vige tiép tuc thuc hién hgp déng sau khi cé su tri hoan. Trong khi cho bén
khéng thé thic hién hop déng 1iép tuc thuc hi¢n hop déng 1rd lai, bén kia
ciing c6 thé tam dimg viéc thyc hign hop ddng ctia minh.

(8) Néu cdc Iy do midn trdch tdn tai trong khodng thoi gian dai hon thoi
han thich hgp do cdc bén quy dinh hodc khong cd diéu khodn quy dinh
khodng thoi gian dai hon khodng thi gian thich hgp, bdt cit bén nao
ciing cd thdm quyén chdm dit hop déng béng cdch giti thong bdo cho bén
kia.

(9) Mi bén cd thé giit lgi nhitng gi dd nhan duge 1 viéc thuc hién hop
déng trude khi hop dbng bi chém diit. M&i bén phdi gidi thich cho bén kia
khodn thu khong chinh ddng tit viéc thic hién hop ddng. Cdc bén phdi
thanh todn s6 du cudi cing ngay 1dp tic.

Khé khin trd ngai 12 khéi niém ntong d6i m6i trong thyc tién va ludt
hop ddng qudc t€. C6 thé coi “kh6 khan trd ngai” 12 nhiing tridng hop
khi cdc didu kién thay d8i khi€n cho viée thite hién hgp ddng kho khan
qué myc. Khéi niém nay viin dang trong quéd trinh phit trién, hoan thign
va thudng dugc 4p dung cho nhitng hop ddng dai han. Do d6, chua c6
&idu khoan chudn v& “Khé khan trd ngai” d4& cdc bén c6 thé din chi€u
vao hgp ddng. Tuy vay, cac didu khoédn 6.21 - 6.23 trong Nguyén tic
Hop ddng Thuong mai Quéc t& (Principles of International Commercial
Contracts) ciia UNIDROIT (International Institute for the Unification of
Private Law) c6 thé gitip cdc bén soan thio didu khoan vé kho khin trd
ngai

Diéu khodn vé Kho khdn trd nggi ~ Nguyén téc ciia UNIDROIT.

A. Nguyén tdc ciia UNIDROIT ndm 1994:

Lutu ¥: Cdc diéu khodn vé khé khdn tré ngai dudi ddy dugc trich dén ti
Nguyén wdc Hop dong Thuong mai Quéc t& cia UNIDROIT ndm 1994.
Céec didu khodn nity ¢ thé cdn dugc sia 46 trude khi dua vao hgp dong.
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Vi du, cde diéu khodn nay dé c@p dén mot tod dn, nhing trong thuc 1& cdc
bén phdi qui dinh ro tod dn hodc toa dn trong tai nao.

Pidu 6.21; Tudn thi hop dong.

Né&u mot bén gdp nhidu khé khdn hon bén kia khi thuc hién hop déng, thi
bén d6 phdi thuc hién cdc nghia vi theo ¢dc didu khodn vé kho khan o
ngai dudi ddy. )

Piéu 6.22: Dinh fighia khoé khdn tré nggi

Khé khan trd ngai 1 khi xdy ra cdc sy kign lam thay ddi mot cdch c0 bdn
tinh cdn béng ciia hop déng do chi phi thic hi¢n hop dong ciia mot bén
ting lén hodc do gid tri mot bén thu dugc 1% viéc hgp dong bi gidm di; va

a. Cdc sut kién xdy ra hodc dugc bén gap khé khdn biét dén sau khi ky két
hop dong; '

p. Cdc sy kién khong dugc bén gdp khé khan tinh todn mot cdch hop Iy
vao thoi diém ky két hop déng;

c. Cdc su kign vugt qud Lhd ning kiém sodt cia bén gdp kho khan; va

d. Bén gdp kho khan da khong du dodn trudc duge rii ro ciia cdc sy kién.

Pidu 6.23: Tdc dong ciia kho khdn tré ngai:

(1) Trong truong hop gdp kho khan tré ngai, bén gap kho khan co quyén
yéu cdu dam phan lgi. Yéu cdu phdi dugc dua ra ngay lap tic va phdi néu
cdc Iy do tai sao c6 yéu cdu do.

(2) Bua ra yéu céu dam phdn lai khéng c6 nghia 1& bén gdp kho khdn c6
quyén khong thic hién hop dong.

(3) Cdc bén co thé nhi tod dn néu khong dat dugc thod thudn trong mot
thori han hop 1.

(4) Néu toa dn nhin thdy ding 1a c6 kho khdn trd ngai, néu hop Iy, tod

a. Chdm ditt hgp déng vao ngay va theo cdc diu khodn xdc dink; hodic

b, Sita ddi hop dong dé 18y lgi tinh cdn bing.

Céc diéu khodn vé kho khdn trd ngai = Cdc khuyén nghi ciia ICC

B. Cdc khuyén nghi ciia 1CC vé soan thio cde didn khodn kho khén tré
Luu $: Cdc khuyén nghi vé didu khodn khd khdn tré ngai cta ICC nam
1985 dudi day khong dugc coi la diéu khodn chudn va khong nén dén
chiéu vao hgp dong. Céc diéu khodn nry ¢6 thé phdi dugc cdc bén sta
4di, bé sung khi cdn thigt v d6i voi ndi dung ciia qui dinh vé kho khan
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tré ngai, cde bén trong hgp dong co thé lwa chon mét trong cdc cdch sau

day:

(1) Néu cdc sy kién xdy ra ngoai du kién cia cdc bén lam thay déi mot

cdch co bdn tinh cén blng cia hgp dbng va vi thé, khién mdt bén phdi

chiu chi phf qud mutc khi thuc hign nghia vu hgp ddng, bén do c6 thé lam

nhi sau:

(2) Bén d6 phdi yéu céu sia d8i hop déng trong mit thoi han nhdt dinh

k& tiz khi biét duge su kign va tdc dong ciia sy ki¢n A6 dén tinh kinh 1€ cia

hop déng.

(3) Sau dé, cdc bén tham khdo y kién 1dn nhau d€ sita Adi hop dong trén

co sé& céng bing nhdm bdo ddm khong bén nao phdi chiu thi¢t hai qud

mic. _

(4) Bdn than yéu cdu sita d8i hop dong khéng dong nghia vdi viéc hodn

thuc hign hop dong.

Sau d6, didu khodn c6 thé duge 1iép tuc voi mjt trong bon lua chon saw:

Lua chon thit nhét:

(5) Néu cde bén khong chdp thudn sita d6i hgp dong trong thdi han 90

ngay tit khi 6 yéu cdu, hop dong giit nguyén hi¢u lyc voi cdc dieu kién

ban ddu.

Lita chon thi hai:

(5) Néu cdc bén khong dat duge théa thudn sia déi hop dong trong thoi

han 90 ngay tix khi c6 yéu cdu, mot bén cé thé dua vu viée ra Uy ban
Thudmg triec vé Quy ché Quan hé Hop dong cita ICC (The ICC Standing

Committee for the Regulation of Contractual Relations) dé chi dinh ngudi

thit ba (hodc mét vy ban ba thanh vién) phi hop vdi Quy ché Quan hé

Hop dong ciia ICC. Ngudi thit ba dua ra y kién xem cdc diéu ki¢n sia dbi

hop dong trong Poan 1 cd dugce thod madn khong. Néu cé, ngudi thit ba sé

khuyén nghi mét bdn sia déi hop ddong mdt cdch cong bdng nhdm bdo

ddm khéng bén nao bj thiét hai qud mic.

(6) Y kién va khuyén nghi clia ngudi thit ba khong c6 gid tri rang budc

cde bén.

(7) Cdc bén sé xem xét ¥ kién va khuyén nghi cia ngudi thit ba mjt cdch

thién y theo Diéu 11(2) cia Quy ché Quan h¢ Hop déng néu trén. Néu

cdc bén khéng chdp thudn sita adi hgp dong, hop dong gik nguyén hiéu

litc phix hgp véi cdc diéu kién ban dau.

Lua chon thii ba:
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(S) Néu cdc bén khdng chdp thudn sta déi hop ddng trong thdi han 90
ngdy tix khi c6 yéu cdu, mt bén cd thé dua vdn dé sita d6i hop dong ra
hoi déng trong tai theo quy dinh trong hgp dong (néu cd), hodc ra cdc
tod dn c6 thdm quyén.

Luta chon thi tu: _

(5) Néu cdc bén khong dat dugc thod thudn xem xét lai hop dong trong
thot han 90 ngay tix khi c6 yéu cdu, mot bén c6 thé dua vu viéc ra Uy ban
Thueomg tric vé Quy ché Quan hé Hop déng ciia ICC (The ICC Standing
Committee for the Regulation of Contractual Relations) dé chi dinh ngudi
thit ba (hodc mdt fy ban ba thanh vién) theo diéu khodn vé cdc quy tdc
cho Quy ché Quan hé Hgp ddng cia ICC. Ngudi thit ba thay mdt cho cdc
bén quyét dinh li¢u cdc diéu kién xem xét lai hop dong quy dinh trong
doan 1 dugc thoé man khong. Néu c6, ngudi thit ba sia adi hgp dbng mot
cdch cong bdng nhidm bdo ddm khong bén nao bj thi¢t hai qud mifc.

(6) Quyét dinh ciia nguoi thit ba cé gid tri rang bubc cdc bén phdi dugc
dua vao hgp dong. :

3. T chifc qué trinh thyc hién hgp ddng mdt cdch khoa hoc, hop 1y :
T& chifc thyc hién hop déng 12 qué tinh gom nhidu budc, nhiéu cong
viéc c6 lién quan mit thi€t vdi nhau (Xem lgi chuong 9). Néu céc bén
hitu quan déu thanh tim, nghi€m tic thyc hién qud trinh nay, thong qua
vigc chudn bi chu déo, b6 tri cong viéc, nhén sy, phudng tién,... d€ thuc
hién hgp ddng mot cdch khoa hoc, hdp 1, ddng thdi phoi hop chit ché
véi nhau thi s& gidm thidu dugc rat nhiéu bt ddng, tranh chip.

II. GIAI QUYET TRANH CHAP, BAT PONG TRONG
HOAT DPONG NGOAI THUONG.

Tranh chdp trong hoat dong ngoai thudng c6 thé dudc gidi quyé&t thong
qua:

- C4c phudng thiic mang tinh tai phan, bao gbm: Toa 4n va trong
i, Toa 4n va héi ddng trong i déu c6 quyén ban hanh quyét dinh
khong chi ¢6 gia tri rang budc dﬁ’iJvGi c4c bén tranh chidp ma con bude
bén thua kién phai thi hanh.

- Csc phuong thitc khéng mang tinh tai phin gbm cdc phuong
thic gidi quyé&t tranh chip lya chen (ADR - Alternative Disputer
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Resolution) nh hoa gidi hoic trung gian. Khong gidng nhy phdn quyé&t
ciia tda 4n hay quyé&t dinh clia hoi ddng trong tai, bién phap gidi quyét
(néu c6) dat duge khi st dung hoa gidi hay trung gian Khong bAt budc
c&c bén phii thi hanh. Céc bén c6 thé tuin theo/khdng tudn theo céc
gidi phdp d6, thry thudc vao ¥ chi cia ho. Trong hdp d6ng, cdc bén c¢6
thé quy dinh: cdc khuyén nghi cla hoa gidi vién c6 gid tri rang budc.
Khi 36, néu mot trong céc bén khong ty nguyén thyc hi¢n khuyén nghi
cda hoa gidi vién, bén kia s€& dua vu viéc ra tda 4n hoic hoi ddng trong
tai.

1. Cic phwong thic mang tinh tai phan: ’

Gidi quyét cdc tranh chip, bit dong théng qua cdc Toa dn quéc gia:
Céc tda 4n qudc gia chi y&u thyc hién viée 3 tung — tda 4n qudc gia
duge yéu cAu xét xi vu kién va dua ra phdn quyét trén c¢d sd ndi dung
vu kién. Bén canh d6 tda dn con ¢6 thé cung cap nhitng dich vu rit hifu
ich, nhu: ra 1énh 4p dung cdc bién phap khdn cip va tam thdi, chi dinh
chuyén gia k¢ thuat va trong pham vi quyén han nhat dinh, ti€n hanh
quy trinh hoa gidi — déi khi duge coi nhu mot bude khdi diu trudc ldc
bit ddu t6 tung thyc cht.

T6 tung toa dn:

T6 tung 1a phuong thitc chi y&u dugc st dung tai cdc toa an. P3&i vdi céc
vy kién trong nude, thi tda 4n qudc gia ma cdc bén la cong dan sé& 1a noi
thyc hién t& tung, cdn trong céc tranh chép quéc t& thi viéc dau tién 12
phai x4c dinh thdm quyén cla céc toa 4n - s& gidi quyé&t vy viéc tai nudc
‘nguyén don hay bj don? Vin d€ nay ¢6 thé duge gidi quyét bing céch
dua didu khodn “tda 4n” vao hgp dong. Thong thudng, cdc bén s& chon
tda 4n tai qudc gia ciia nguyén don hoic bi don. Tuy nhién, diéu khodn
nay khong phd bién trong cdc hgp déng ngoai thudng vi mt 1y do hién
nhién 14 khong bén nao mudn dua tranh chap ra gidi quyét tai tda dn
qudc gia clia bén kia. Do d6, trong nhiéu trudng hgp, cdc bén khong quy
dinh bét ky diéu khodn nao vé gidi quyét tranh chap. Khi tranh chdp
ph4t sinh s& phdi quyé&t dinh tda 4n n2o ¢d thdm quyén biing cdch hoic
4p dung cic quy tic xung ddt phdp ludt vé thdm quyén phép 1y hoic
. xem xét cdc hiép dinh song phuong hodc da phudng ¢é thé 4p dung. Khi
6. mét toa 4n quéc gia c6 thé khudc tif thim quyén xét xit va wén o &
céc quy tic xung dot phdp ludt clia quic gia d6 chuyén vu viée cho tda
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4n clia mot quoc gia khdc, sau khi bén bi don kién vé viéc tda 4n dé
khong c6 thfm quyén. Viéc nay khong chi 1am chdm qud trinh tién hanh
¢ tung tai tda 4n ma con din dén chi phi t6n kém do lién ti€p ti€n hanh
kién tung tai toa 4n cia nhiéu qudc gia khdc nhau.

Trong thyc t€, cic bén khong mudn gidi quyét tranh chp tai tda 4n cla
nitde thi ba vi nhitng 1y do sau:

- S& khong phit hop khi dua tranh chép duge diéu chinh bdi mot hé
thdng phéap lut nay cho cdc thdm phén qudc gia khac gidi quy&t khi ma
tAnh d6 chuyén mon va ki€n thic cia ho c6 ngudn gdc ti mot hé thong
phép ludt khac. _

- Néu gidi quyét tranh chip bing tda én cda bén thif ba thi hop
dbng va céc vin bin cd lién quan s& phai dich sang ngdn ngif 1am viéc
clia thim phan qudc gia d6 va céc cudc thdo ludn ciing phdi ti€n hanh
biing ngdn nif cla nudc thif ba, didu d6 s& gay ra nhiéu bat tién cho cdc
bé&n va nhilng ngudi tham gia t3 wng. '

- Né&u chon tda 4n ¢6 thdm quyén cia mdt qudc gia chua tham gia
vao hiép dinh song phuong hoic da phudng vé ¢ong nhén hoic thi hanh
cdc phdn quyét clia tda dn , cc bén o6 thé rdt khé khan &€ thuc hién
phén quyét di ban hanh. '

. Cic bén ciing cin nhé ring t8 tung tda dn dudc td chifc cong
khai.

Céc bign phdp khdn cdp va tam th¥i ciia 10a dn qubc gia:

Tai cdc tda 4n quéc gia, cdc bén lién quan trong tranh chip c6 thé yéu
ciu cdu tda 4p dung mdt s& bién phap tam thdi hodc khdn cdp nh3m:

- Bio dim d8i tudng ciia vy tranh chdp khdng bi thay ddi trudc khi
phén quyét cudi cing vé ndi dung vy kién duge ban hanh hodc thi hanh;
- Quy dinh céch hanh xf cla céc bén va quan hé gilta ho trong qui-
trinh t5 tung;

. Luu giit va quén 1§ cdc s§ sdch, ching tf lién quan dé&n tranh
chip. _

Trong qué trinh t& tung, mdt bén cling c6 thé yéu cdu tda 4n ra quyét
dinh vé viéc cdc bén phai ti€n hanh hodc khong dudc ti€n hanh mdt s
bién phép nhét dinh, vi du: Toa 4n c6 thé ra 1énh cho céc bén duy trl
hién trang tai sdn, hang hoa, tién,.. cho dén khi ban hanh phan quyét

Pl

cudi cing vé ndi dung vy tranh chip. Toa 4n cling ¢6 thé thuc hién cic
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bién phép luu gilt ching ti, thu thip chiing ci thdng qua cdc nhin chimg
hofc chuyén gia trude khi xem xét ndi dung vu viéc.

Trong tai vién khong cd quyén nhu tda 4n rong viéc ra 1énh dp dung
céc bién phap tam thdi, ching han nhu thu gifl t2i sén, hodc ra énh cho
bén thi ba tham dy phién xét x&. Do d6. hién nay & hiu hét cdc nudc,
tda 4n quic gia thudng hop tac v8i hoi ddng trong tai va céc bén lién
quan trong t6 tung trong tai thdng qua viéc ra 1énh ap dung cic bién
phép tam thdi.

Gidm dinh ky thudt theo l¢nh cia tda dn:

Gidm dinh k§ thudt 13 mdt trong nhing bién phép kh&n cdp ma toa 4n c6
thd 4p dung. Gidm dinh k¥ thudt duge thyc hién bdi cac chuyén gia,
Theo yéu cAu clia tda dn ho 58 ti€n hanh gidm dinh va dwara y kién vé
{inh trang cda d6i wigng tranh chip (hang héa, cdng trinh,..).

Hoa gidi bdi cdc toa dn:

Hoa gidi 12 mdt trong nhiing bién phép toa dn dp dung aé gidi quyét
¢ranh chdp, nhung mdi hé th6ng luat phdp s& c6 nhitmg quy dinh riéng. O
mdt s6 hé thong ludt phdp cho cac tham phan quyén duge hoa gidi tranh
chép, con ¢cb ti€n hanh hoa gidi hay khong la quyén clia céc bén lién
quan dén tranh chip quyét dinh. 3 mot s6 hé thdng luat phdp khic, hoa
gidi 12 bit bude trude khi bit diu 16 tung toa an. Trong trudng hgp hoa
gidi thanh cong, thda thudn gidi quy&t dugc 13p thanh viin bdn va ¢6 thé
6 tinh chat nhy mot phén quy€t rang budce.

Gidi quyét cdc tranh chdp, bdt dong thong qua cdc Trong tai thudng
mai quic 1&:

Trong tai ciing 1a m6t phuong thic giai quyét tranh chdp thuong mai
mang tinh t3i phdn. Khic v6i Toa 4n quic gia, khong c6 hoi dbng trong
i c& dinh 48 gidi quy€t tranh chdp thuong mai, ma & 46 cing mot s8
trong tAi vién nhat dinh gidi quyét nhiéu vy viéc. Trong tai 1a mdt
phuong thdc gidi quyét tranh chip w, dya trén thda thuan giita cdc bén.
Cin luu ¥ quy tic co bin “khing 6 thoa thudn gidi quyét bing phitong
thitc trong tai, khong c6 16 tung trong tai”. Do 4o, trir mot s8 trudng
hgp ngoai 18, céc bén phai thda thuan trong hdp déng ngoai thudng vige
sit dung phitong thifc trong tai va quy dinh chi ti€t céc quy tic diéu chinh
qué trinh t6 tyng (Vi du: x4c dinh Hoi ddng trong tai, chi dinh trong t2i
vién, phin chia phi trong tai,...). '
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€6 nhiéu loai trong tai, trong d6 ¢6 hai loai ¢d ban: Trong tai gquy ché va
trong tai vu viéc.

Trong tai quy ché:

Trong t3i quy ch& c6 nghia 1a cdc bén lua chon céch thic ti€n hanh &
tung trong tai theo quy tic clia modt 3 chifc trong tai quy ch& (18 chic
trong tai ¢& dinh, cé diéu 1€ hoat dong) va vdi sy trg gitip clia 16 chiic
dé.

Trong trong tdi quy ché, cdc bén nhd mot trung tam trong tai hojc mdt
t8 chiic trong tai quy ché gidm sét t§ tung theo quy tic 16 tung trong tai
ciia t8 chitc d6. lec d6 gidm sat t8 tyng trong tai cla céc 8 chidc trong
tai khac nhau ciing khic nhau, ¢6: Trong tai dugc gidm sdt mét phdn, 13
chifc trong tai quy ché gidm st mét phédn 6 tung trong tai (thdng bdo
don kién cho bén kia, yéu ciu bén d6 trinh bay rd quan di€ém vé vu
kién, thanh 14p hoi ddng trong tai, udc tinh phi trong tai va quyét dinh
chi phi cudi ciing, thong bdo quyét dinh cia hoi dbng trong tai,...); Trong
tai duge gidm sdt toan b, 18 chic trong tai bio ddm tdt cd cic bude &
tung trong i cda 8 chic d6. Mot vi du dién hinh vé cd ché trong ti
dugc gidm st todn bf la trong tai ICC.

Luta chon t8 chite trong tii quy ché thich hop:

D& nhin dugce sy trg gidp cla t§ chdc trong tai quy ch&, cdc bén phai
thda thuin rd rang bing diéu khodn trong tai trong hop ddng hoiic mdt
thda thuin trong tai dugc ky vao thdi diém phdt sinh tranh chip. Piéu
quan trong 12 tén cila (8 chic trong tai phdi duge néu chinh xdc va day
dit. Do d6, cdc bén cin quan tdm tim hidu, nghién cifu vé cdc t6 chifc
trong tai. Dudi diy xin gidi thi€u mdt s6 5 t6 chifc trong tai quy ch& qudc
t€ ndi tiéng:

- Toa dén Trong tai Quéc &€ cia Phong Thuong mai Quéc (&
(International Court of Arbitration of the International Chamber of
Commerce). Tda 4n trong tai qudc t€ ICC 12 t8 chic trong tai hang diu
th€ gidi, dugc thanh 14p ndm 1923, try s dit tai Paris va {6 tung trong
tai di&n ra tai 35 qudc gia.

- Trung tim gidi quyét trank chép ddu tu quéc 1€ (Intemauonal Centre
for Settlement of Investment Disputes - ICSID). ICSID dugc Ngén hang
Thé gidi thanh ldp theo Cdng udc nim 1965 vé Gidi quyé&t tranh chdp
diu tu giifa cdc quc gia va cong dan cla cdc qudc gia khdc nhau (The
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1965 Convention on the Settlement of Investment disputes between
States and nationals of other States). Cong wéc nay da dudc 135 qudc
gia phé chun. Try s& cfia ICSID dit tai Washington D.C. Qua trinh t0
tung khong nhat thiét phai di®n ra tai tru s& chinh.

- Trung tdm gidi quyét tranh chdp quéc t& ciia Hi¢p hoi trong tai My
(International Center for dispute resolution of the American Arbitration -
Association). Dugc thanh 13p nam 1926, Hiép hdi Trong tai M¥ (AAA)
cung cdp rit nhiéu dich vy va gidi quyét rat phiéu loai tranh chap. Nam
1996 AAA thanh 1ap Trung tam gidi quy€t tranh chip quéc t&, d€ gidm
<4t 14t ca cdc vu kién qudc (& ciia AAA, tru s8 Trung tim dat tai New
York. _

- Vign Trong tai thupc Phong thuong mai Stockholm (Arbitration
Institute of the Stockholm Chamber of Commerce). Vién Trong tai
thudc Phong Thudng mai Stockholm (Vién SCC) duge thanh 1ap W nim
1917 va 1a mdt co quan ddc 1ap thudc Phong thuong mai Stockholm.

. Toa dn Trong tai Quéc t& London (London Court of International
Arbitration). Toa 4n Trong tai Quéc t€ London (LCIA) 1a & chifc trong
{ai thuong mai quy ch€ 1au ddi ahit. Chifc ning cd ban cira LCIA la chi
dinh hoi ddng trong 1ai, quyét dinh khuc tf trong {ai vién va kiém soét
chi phi. LC1A khong xem Xét ky quyét dinh trong tai. :

- Trung tdm Trong tai Khu vitc Kuala Lumpur ( Kuala Lumpur Regional
Centre for Arbitration). Budc thanh lap vao nim 1978 dudi sy bdo trg
cta Uy ban Tu vidn Phdp luét A-Phi (The Asian-African Legal
Consultative committee) va s¥ givip 43 clia Chinh phii Malaysia. Trung
tam Trong tai Khu vye Kuala Lumpur (KLRCA) tao diéu kién thuin lgi
cho viéc gidi quyét cdc tranh chép thuong mai trong khu vic biing trong
(a3. KLRCA 4p dung quy tdc t& tung trong tai UNCITRAL ndm 1976 véi
mét s5 sia d8i nhdt dinh. Dao judt Trong tai sta ddi cla Malaysia
Khong cho phép cic tda 4n Malaysia gidm sdt trong tai qudc t§ dudc tién
nanh theo quy tic cda Trung t@m. Trung tim c6 khd nang cung cap moi
dich vu cin thi€t phuc vu cho hoat ddng trong tai.

- Trung tam Trung gian va Trong tai cita T8 chite S& hitu Tri tué Thé
gidi (Abirtration and Mediation Center of the World Intellectual
Property Organization). Trung tam Trong tai va Trung gian WIPO dudc
thanh 14p nam 1994, tru s@ dat tai Genevd, Thuy si, nhim cung cép dich
vu trung gian va trong tai gidi quyét tranh chdp thuong mai qudc t€ giita
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chc bén tf nhin. Thad tuc t8 tung ciia Trung tdm chi danh cho tranh chﬁ'p-
vé cong nghé, gidi tri va céc tranh chip khac lién quan dén s§ hiu tri
tué. Dic biét, Trung tam dang tap trung thiét 14p khudn khd hoat dong
cho viéc gidm sét cac tranh chdp lién quan t8i Internet va thuong mai
dién . -

Trong tai vu vigce:

Trong tai vu viéc c6 nghia 1a trong tai khéng duge ti€n hanh theo quy
t4c clia t& chitc trong tai quy ché. Do cdc bén khong bit gudc phai tién
hanh trong 12i theo quy tic ciia mot & chic trong tai quy ché, ho c6 thé
1wy do quy dinh quy tic t8 tung riéng. N6i cach khic, trong tai vy vi€c la
trong tai tu tién hanh (do it yourself arbitration).

Trong trong tai vu viéc, cdc bén wr chiv trich nhiém thanh 1dp hdi ddng
trong tai d& gidi quyét tranh chip va phdi quy dinh cic quy tic s& diéu
chinh céch thifc tién hanh t8 tyng trong t@i. Khi gap kho khan, doi khi
céc bén c6 thé nhd mot tda'dn quoc gia 6 th&m quyén can thigp. Do céc
bén ty ti€n hanh trong tai vy viéc nén ho phdi thda thudn’tryc ti€p véan
4& th 1ao v chi phi v6i céc trong tai vién. Cin Iyu ¥: Dia diém 15 chdc
trong tai vu viéc cd vail trd ddc biét quan trong, b&i hiu hét cdc kho
khin lién quan dén tién hanh trong tai vu viéc & phdi gidi quyét theo
luit quéc gia clia ndi tién hanh trong tai.

Toa dn hay trong tai?

P& lya chon tda 4n hay trong tai thi cin nghién ctu va nim duge u,
nhuge diém cla ting phuoag thic: -

T6 tung tda 4n thudng kéo dai, bdi (1) cdc tda 4n qudc gia bi qui tai
cong viée, (2) toa 4n c6 cic cip thdm quyén khéc nhau (Toa S thim,
Toa Thudng thim, Tda 4n T6i cao) nén cdc bén chua thda min cé co
hoi yéu cAu xem x€t lai ndi dung vu kién. Hon nifa, t0a 4n qudc gia
khong phii bao gid¥ ciing chuyén v& cdc vin dé ngoai thudng va cic
th&m phén ciing chua hin da c6 di kin thic € gidi quyét tranh chap
thuong mai qudc t€. Tham chi & mdt <& nue, toa 4n qudc gia c6 thé
duge cho 1a khong dam bio vé tinh ddc lap va khdch quan- nhitng yéu
ciu cd ban d6i v6i cd quan tu phép. Nhin chung, dic irung cla t8 tung
tda 4n 14 cc quy tic thii tyc nghiém ngit, thudng kh4 cing nhic.

Pic trung clia trong tai quic t& 12 quy thc “tinh doc 13p cla céc bén”.
Cic bén ty ¥ t8 chic 18 tung bang cich din chi€u quy tic 1 tung sdn
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c6 hodc soan thao quy tic riéng. Cac bén c6 th€ s chon trong tai vién,
§n dinh thdi han hodc nhd bén thi ba &n dinh thdi han. V& nguyén tic,
quyét dinh trong ti c6 gid tri chung thim. Co hai dé hiy quyét dinh
trong tai r4t it, chii y&u do cdc sai s6t thi tuc co ban. Gidng nhu céc
thdm phén, céc trong tai vién ciing phii c6 tinh doc 13p. Nhung cdc
trong tai vién ¢ dudc chon cho mét vu viéc cu thé hay khong con tuy
thudc vao nghé nghiép va trinh d6 chuyén mon cling nhu viéc ho ¢6 thui
gian d& lam nhiém vy trong i vién hay khong. Hon nifa, trong tai co
tnh bi mat, cdn trong t& tung tda dn nhimg phién xét x& dude 18 chic
cOng khai.

Csc bén khong phai tra thi lao cho thfm phan, nhung ho phdi chiu moi
Khoan thi 1ao va chi phi clia cdc trong tai vién ciing nhy cdc khodn phi
ciia t8 chic trong tai quy ché& gidm sat vu viéc. Cac trong tai vién khong
¢6 quyén ra 1énh cudng ch& bdi thudnghodc 4p dung cdc bién phép tam
thdi khdc nhy thu gilf t2i sanhodc tri€u tdp nhan chifnghodc bén thit ba
khi ho khong mudn tham gia vao t6 tung... P& c6 thé thdy 16 nhiing wu,
nhitge diém cia ting phuong thifc Xin xem bang 12.1.

Bang 12.1: Un nhugc diém cd ban ciia toa an, trong tai.

Toa an (TA) Trong tai (TT)
Tinh | Phén quyét clia TA thubng | Da s§ chc phdn quy&t cla
trung | bi khdng céo Trong tai khong bi khang cdo
thuc
Su Phin quyé&t cia TA thudng | Phdn quy€t TT dat dude sy cong
cong it khé dat dugc sy cong | nhan qudc 1€ thong qua 1 loat cée
nhan | nhén quic t€. Phén quyét | cong wdc quéc &, dac bigt 1a cong
qudc t& ciia TA dudc cong nhén tai 1 | udc New York, 1958 vé Cong
ndoc khéc théng thudng qua | nhdn va Thi hanh quyé&t dinh
1 hiép dinh song phudng Trong tai nudc ngoai. Co kKhodng
hojc theo cdc quy tic rdt| 120 qudc gia tham gia Cong udc.
nghiém ngat. C6 1 s6 ngoai | New York. (website
i& khu vue, vi du: & cdc nudc hutp://www jurisint.org)
EU hodc QHADA)
Tinh | Mic db thim phdn qudc gia | Céc bén c6 thé binh ding vé: ndi
trung | ©6 th€ khach quan, ho vAn | ti€n hanh TT ; ngdn ngit sif dung;
bubde phai si dung ngbn ngif ) quy tic 18 tung; quéc tich cla céc |
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va 4p dung quy tic t§ wng
cia qudc gia ho va tda dn
thudng clng qubc tich véi
mdt bén.

trong i vién va dai dién phip ly.

Nang lyc
chuyén
mon va

su ké tuc
clia céc
c4 nhin

Khong phii i1 ci cdc thim
phén déu c6 chuyén mén vé
ngoai thudng. Trong nhitng
vu kién kéo dai, c6 th€ 6
phidu thfm phén k& tép
nhau xét X vu kién.

Cic bén 6 thé lua chon céc trong
tai vién c6 trinh do chuyén mon
cao, mién 12 cdc trong tdi doc lap.
Thong thudng, cdc trong 1ai vién
theo vu kién t¥ ddu d&n cudi.

Tinh
linh
hoat

TA qubc gia bi rang budc
nghiém ngit bdi cdc quy tic
t& tung quic gia

Da s6 chc quy tic 1§ ng TT quy
dinh rdt linh hoat viéc xdc dinh thi
tuc TT, phién hop gidi quyél tranh
chdp, thdi han, dia di€m 18 chic
phién hop gidi quyét ranh chap va
ndi c4c trong tai vién gip g3, théi

jan soan thao quy€t dinh trong tai.

Cic
bién
phap
tam
thisi

Khi cidn hanh dong nhanh
chéng va hiéu qud d€ ngin
chian sy vi pham (thong qua
léng bft giit tang VAt vi
pham), tda 4n c6 thé ra 1&nh

| cudng ch€ khdn cdp, tham

chi trude khi bit ddu 8 tung
thuc chat.

TA ciing ¢6 thé ra &nh
cudng ch€ d6i véi cdc bén
thit ba.

Trudc khi hoi ddng TT dudc
thanh lap, cdc bén phdi nhin 1énh
tam thdi thdng qua tda én, & hiu
h&t cdc hé thong phdp luat, khi
10 ddng tron tai dude thanh lap,
cdc bén ¢6 thé vin nhén 1énh clia
TA d€ ngin chin hanh vi sai
pham. Theo lujt cta’ nhiéu nudc,
hoi ddng TT ciing dugc quyén 4p
dung bién phdp khin cip tam
thii.

Tuy nhién trong (Ai vién khong
thé ra 1enh cho bén thif ba.

Nhin
Ching

Céc TA., dai dién chi quyén
quéc gia, ¢b quyén triéu tdp
bén thit ba va nhdn ching ra
truéc toa - quyén cudng ché
cdc trong tai vién khong cd
quyén ndy.

Cic trong thi vién khong 6
quyén tiéu tdp bén thi ba khi
chua ¢6 sy dbéng ¥ cba ho va
khong ¢ quyén yéu ciu mdt bén
phii mdi nhén ching dén.

Toc do

T& wung c6 thé bi tl hodn va
kéo dai. Céc bén c6 1hé gip
phai mdt loat sy khing cdo

TT nhanh hon TA. TT ¢6 thé tién
hanh rit nhanh (vai tudn hodc vai
thang, n&u cdc bén mudn nhu
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kéo dai va 16n kém.

vay).

Tinh bi
mait

Cidc phién xét xi¥ tai tda
cling nhu cic phdn quyét 1a
cong khai.

Cédc phién hop gidi quyét tranh
chip cla TT khéng duge t§ chirc
cdng khai v3 chi ¢6 cdc bén nhin
dugc quyét dinh. Py cling 12 1 wu
di€m 18n ciia TT khi vy kién Lén
guan tdi cdc bi mit thuong mai va
phit minh/sing ch€. Cic diéu
khodn trong hgp ddng bao gbém cd
nhilng diéu khodn vé tinh bi milt
phdi dugc tudn thi trong 18 tung
TT.

Bdi tinh bi mal rat quan trong trong
tranh chidp vé sd hifu tri tué, nén
cdc diéu khodn b8 sung vé tinh bi
mit ¢6 th€ duge cdc bén lap (dudi
dang diéu khodm hgp ddng)/ céc
trong tai vién (dudi dang 1 ménh
1énh thd tuc hodc trong vin bdn xdc
dinh  thdm  quyén-terms  of
reference)’

Phi t8n

Céc bén khong phéi trd thid
lao cho thim phén, ngodi ra
phi hanh chinh rit hop 1y
Tuy nhién, cdc bén nén nhd
ring: chi phi trong tranh
chip qudc & chi yé&u Ia thd
lao ciia cdc luit su.

Céc bén phdi trd wrwde cdc khodn
thd lao, chi phi di lai, &n & cho
trong tai vién, cing nhu chi phi
hanh chinh cho t6 chifc trong (i
quy ch&. (Mot vu kién tri gid 1
riéu USD duge gidi quyét bdi
mdt trong tai vién duy nhit cla
ICC t6n khodng 54.000 USD).

Ngudn: Trong tai va cdc phuong thic gidi quyét tranh chdp lwa chon,
UNCTAD CNUCED va VIAC, tr. 79, 80,81.

2. C4dc phudng phap khing mang tinh tai phédn:

Hoa

jdi va trung gian:
Hoa gidi:

Hoa gidi 12 dua cdc bén téi ngudi thit ba duge chinh céc bén lya chon dé
gidi quy&t tranh chdp. Néu hoa gidi thanh cbng, théa thuin hoa gidi
duge lip thanh bién ban hoa gidi c6 chif k§ clia cdc bén va hoda gidi

vién.
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Trong qud trinh hoa gidi, vdi sy théa thudn trude gilta cdc bén, cdc hoa-
gidi vién ludn & géng trinh by cho céc bén thay duge nhitng trién vong

t5t dep nhat d€ 1 d6 hoa gidi cdc quan diém khdc nhau nhim chuyén

tinh hudng tranh chdp thanh sy hoa gidi. Hoa gidi vién tién hanh quy
trinh hda gidi ma ho cho 12 phi hgp theo nguyén tic: vO w, cong bing
va theo cOng 1y. '

C6 2 phuong thitc hda gidi co ban: Hda gidi vu viéc va hoa gidi quy ché.

Hoa gidi vu viéc 12 phuong thic trong d6 viéc t8 chic va gidm sét hda
gidi do cdc bén nr quy dinh, khdng c6 sy trg gidp ciia bat ky 8 chic nao.
Quy tic Hoa gidi ciia Uy ban Lién hiép qudc vé Luat Thuong mai Qudc
t€ (The United Nations Commission on International Trade Law
Conciliation Rules) thong qua nam 1980, cing Quy tic tJ tung Trong tai
miu cda UNCITRAL nidm 1976 1a cdc quy tic hoa gidi vy viéc tiéu
biéu. |

Hoa gidi quy ch& do mdt t8 chitc hodc mdt trung tdm chuyén nghiép |
gidm s4t t§ tung trong t3i ti€n hanh. Cén ltu ¥, quy ch& hda gidi hoan
toan doc 1ap va khéc vdi co ché trong tai. Hoa gidi quy ch€ cling ¢6 quy
tdc riéng, vi du, Quy tic hoa gidi lva chon clia Phong Thutong mai Qudc
t€ (The Rules of Optional Conciliation of the International Chamber of
Commerce) c¢é hiéu lyc ti¥ ngay 1-1-1988 va Quy tic Hoa gidi cla
Trung tdm hé thong Trong tii chiu Au-A Rép (The Rules of
Conciliation of the Euro-Arab Arbitration System Centre) c6 hi€u lyc tir
ngay 17-12-1997.Ciing giéng nhf trong t3i, hoda gidi khong thé tién hanh
néu khong ¢6 théa thuin clia ci hai bén, Thda thuin nay c6 thé dudi
dang m6t didu khodn hgp ddng hodc mot thda thuin hda gidi ngdm hodc
bing vin ban.

Vi du vé diéu khodn hda gidi:

Moi tranh chdp lién quan tdi hgp dong nay dude dua ra Hoa gidi theo
Quy tic... Noi hoa gidi ...

Trong trudg hgp hoa gidi khdng thanh cdng, cdc bén c6 thé dua vu viéc
ra tda 4n qudc gia hodc trong tai. Luu ¥, nhitng ngudi lién quan t6i 134
tung trong tii holdn toan téch biét véi nhilng ngudi lién quan dén hoa
gidi. Cdc cd quan gidm sdt hoa gidi va trong tai ciing khdc nhau.
Nguyén tic chung 13 hoa gidi vién trong mdt vu hoa gidi khong thanh
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cong s& khéng dugc chi dinh 1am trong tai vién d€ gidi quyét chinh vy
kién d6.

Cic d& nghi hoac khuyén cdo clia hoa gidi vién khong c6 gid tn rang
budc, do vay, cic bén cd thé ur do &p dung hodc khudc tir.

Trung gian: ' :

Trung gian c6 th€ dinh nghia nhw mgt bién th€ cia hoa gidi béi ¢ ging
dan x€&p tranh chdp cling duge thyc hién bdi bén thi ba-ngudi trung
gian-ngudi xem xét khigu kién ciia cdc bén va gilp cic bén dam phin
dé gidi quyé&t tranh chap.

Sy khéc biét cd ban giita trung gian va hda gidi: Nghia vu cd bén cua
hoa gidi vién 12 dua ra nhilng 13 khuyén bing 10i hoac bing vin ban,
con vai tro chinh cla ngudi trung gian thién vé thuyé&t phuc céc bén dé
fim mot phuong phép gidi quyét tranh chap mot cdch than thién.

Ciing gidng nhu hda gidi, trung gian ¢6 trung gian vu viéc va trung gian
quy ché.

Té tung “mini ”(Mini-trial):

T& tung “mini” 12 mot phuong thic gidi quyét tranh chap than thién. TE
tung mini thudng dugc st dung & My, dac biét trong cdc tranh chdp
thuong mai quéc té.

T& tung mini v& co ban khong khic v6i phuong thifc hoa gidi hojc trung
gian bdi phuong thdc nay gitp cdc bén dat dugc théa thudn gidi quyét
tranh ch&p thin thién (nhung chi sau khi di thu thap ching cif va thdo
luin tranh tung gifa cdc bén). ' .
Piém khdi ddu cda t& tung mini 12 mdt thda thudn gilfa hai bén mudn
gidi quy&t vén dé tranh chdp cang nhanh cang t6t d€ sdm ndi lai quan
hé thuong mai binh thudng. MGi bén dy quyén cho mdt dai dién toin
quyén, ngudi c6 quyén rang bufc cong ty trong trudng hgp dat duge
thda thuéin hoa gidi. :

& giai doan ddu tién cda t& tung mini, lugt su ctia cdc bén trao ddi ban
ghi nhG va biing ching, sau d6 lap ludn vy viée trude dai dién cla cdc
bén vA dai dién cila céc bén c6 thé duge trg gitip bdi m6t “c§ vin trung
14p” hoic “quan sit vién”. Ngay sau khi két thic giai doan thy nhat-
“giai doan thil tyc”, dai dign cia cdc bén bit ddu dam phan dé gidi
quyét vu viéc.

Uy ban xem xét tranh chdp/Usy ban phin xit tranh chdp:

387



mm-c&:mmmmmmapgmlmwqu-w

Phitong phép gidi quyét tranh chap lva chon nay dugc thit nghiém thanh
cong 1in diu tién vao nhing nim 80 cia thé€ k¥ 20 tai cdc nudc Trung
M§ va hién dugc si dung phd bi€n trong céc hdp dbng xay dung co s
ha ting, cdc hop ddng xdy dung quéc 1€ 16n. Nhitng hgp ddng nay quy
dinh viéc chi dinh mot hoi dong chuyén gia, thudng 1a nhitng ngudi
chuyén vé xay dung (ky su xdy dung, luat su, nha kinh té&,..) vao thdi
diém k¥ két hop ddng hoic trong qud trinh thuc hién hop déng.

C4é thanh vién cda Uy ban xem xét tranh chdp/Uy ban phan x{f tranh
chiép (DRB/DAB) theo dy 4n ti ddu dén cudi (thi sit hién trudng,
nghién cifu bdo cdo hang thing, trao adi thu nY, thdng tin, 1dp cic bdo
cdo,..). Nbdy viy, DRB/DAB c6 khd ning phin ng nhanh va thong thao
vé cdc mat chuyén mon nhu mot ban W v&n, va néu can thiét ¢6 thé dua
ra nhitng ¥ ki€n, khuy&n nghi thich hgp hodc gidi quy&t nhilng van dé
phét sinh bing vin bdn. Chuyén gia cla DRB/DAB thudng dudc trd
Iwtgng theo thang, hodc theo gi¥ cho nhiing su viéc can thiép tai chd.

IV.LUAT AP DUNG.

1. D8i nét vé cidc h¢ thong lugt: :
MBi qubc gia déu c6 hé thong ludt cia riéng minh. Cédc nha dam phén
qudc t€ thudng thong hiu ludt kinh doanh ctia nudc minh nhing lai it
am tudng nhitng hé thdng phdp 1y khéc. Diéu nay that nguy him: mdt
hop ddng doi khi khong thé thi hanh dude (do th4m phan khong bit buge
thi hanh) hoac chifa dung rat nhiu cam bdy 4n gifu ding sau nhing
didu khodn tudng chimg nhy “binh thudng” iy... :

C6 bdn dong ludt chinh: hai trong s 6 (lujt Anh — M§ va ludt luc dia)
c6 tAm quan trong rat to 16n trong mdu dich qudc t€. Bat cif nha dam
phén quéc t€ nio cling nén hiéu d6i chdt v& hai dong ludt quan trong
nay.

B6n dong luit chinh d6 1a:

< Luit luc dia.

& Luat Anh— MJ.

< Luét X3 hoi chi nghia (cti).

¢ Ludt tin nguong — Lut dao Hoi.

Luét “luc dja” - “Continental” Law:
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Dong ludt nay dudc goi 1a “Ludt lyc dia” vi duge 4p dung phd bién &
cic nude Chau Au luc dia, vi du nhy: Phap, Difc, Italia... Luat nay bit
diu tit bd luit do DE ché€ La M Justinian ban hanh c4ch day 1500 nam.
Vi Iy do ndy, cdc ludt gia thudng goi nd 1a “luat La Ma”. Nam 1803,
Napoleon dé sifa d8i lai b6 luat Justinian va bd luit méi cha Napoleon
di inh hudng d&n nhidu hé thdng phap 1y khic trén toan th& gidi, bao
g6m Nhat Ban va hiu hét cac nudc Nam Mg§. Bin chat ciia Ludt “Luc
dia” 1a su soan thanh luat: mot bd ludt diy du sé trinh bay hét nhitng g
hop phap va nhifng gi bat hop phép. Ludt din sy clia Diic 12 mét vi du
4ién hinh. Hé théng luat luc dia da phét trién khd hoan hdo phan dan
Juat, dc biét 1a nhanh lujt thuong mai va luat hagp ddng.

Tinh hé thdng chat ché 1a dic di€m chung cla dong ludt “Luc dia”,
nhung trong ciing hé théng, ludt cla mai nude rit khdc nhau, vi du: luat
Phdp va Difc 1a & hai thdi cyc. Luit Pic thyc dung va chat ché& hon lujt
Phap nhidu. Ludt Phap dudc coi 1 tri é, nhung ¢6 khi lai khong thich
tmng véi thic t&€ kinh doanh. Ngudi ta coi luit Phép 13 ludt clia ngudi
mua, bdi n6 thusn 1¢i cho ngudi mua (c6 bdo hanh 4n ty theo phéap dinh,
khong han ché vé thdi gian, nghia vu tf vén, hudng din, trdch nhi¢m
ngudi ban rit nang). Ngudc lai, ludt Bic duge coi 1a ludt clia ngudi ban,
bdi rit thudn 10i cho ngudi bén nhu: ngudi ban khong c6 nghia vu bdo
hanh. -

Luit Anh — M5 - “Anglo - American” Law:

Khong gidng luat luc dia, ludt Anh — M¥ (va ludt cda nhiéu nuéc néi
ti€ng Anh khic) khong hoan toan dugc soan thanh vin ban. Truyén
théng luat bt thanh vin dua ta trd lai thdi nhilng vi vua xa xua ngdi
dudi gbc cay sdi phan quyét tiing vy 4n mot.

Pé dat dugce cong bing, nha vua xét x& mdi vu 4n dya trén cdc phin
quyét ciia nhitng vu 4n tdng W xdy ra trudc d6, cdi goi 1a “tién 16”. Vi
Iy do nay, cdc ludt gia thudng goi ludt Anh - My 1 Just “dién ciu” hay
luat trudng hdp. - ' '

Ngay nay, cong ludt n6i chung duge soan tho thanh ludt, trong khi dan
lust phin 16n vin con 1a “luft dién cttu”. Hé thong luat “dién cdu” duge
sit dung phd bién & Anh — M§ v nhidu nuéc thude dia cia Anh nhu Uc
ching han. _

Cin luu ¥ ring, ngay nay ludt thuong mai clia My d 12 ludt thanh vén,
khong con c4i thdi budi 1on xon ma m3i mot tiéu bang 4p dung nhitng
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tdp quan phap 1§ khdc nhau. bao luat thuong mai théng nhat (Uniform
Commercial Code — UCC) dudc soan thanh ludt tr nam 1941 dén 1952.
Bin hiéu dinh nim 1962 dudc 49 tiéu bang chap nhin va thuc hién, dén
bin hiéu dinh nim 1972 thi toan quéc déu chap nhén. Mac du mdi tiéu
bang dién gidi ludt UCC mét cich khic nhau nhung tyu trung lai hé
théng luat nay da 1a kim chi nam cho 161 suy nghi cla ngudi My hién
nay.
Vi Anh va M§ ludn chi€m uu th€ trong méu dich qudc t&€ nén tr widng
phdp 1y Anh — M§ phit trién khd toan ven, dic biét 12 luét thuong mai
va hop ddng ciia cdc quoc gia trao d8i mau dich manh phdt trién rdt
manh mé.
Giifa luat Anh va M ciing c6 nhiéu diém khéc nhau.
Ludt Xé Hoi Chii Nghia - Socialist Law:
& céc nudc XHCN cé mdt nganh ludt riéng - Luét Kinh t€. Theo quan
niém truyén thdng, Luat Kinh t€ 12 téng cdc qui pham phép ludt do nha
~ nwée ban hanh & didu chinh cdc quan hé kinh t€ phdt sinh trong qué
trinh quén 1y kinh t&€ va trong qui trinh sdn xudt kinh doanh giita cdc cd
quan quén 1y nha nudc véi cdc 1§ chic kinh t€ XHCN hogc gilta cic t8
chite kinh t€ XHCN véi nhau nhim thyc hién nhiém vu k& hoach cia
nha nudc giao cho.
Luét Kinh t& c6 hé thdng chi thé riéng, 36 1a nhing 18 chiic kinh 1&, ¢
nhan c6 di diéu kién d€ tham gia vao nhiing quan hé do Luft Kinh t&
diéu chinh. |
Ngudn ciia Lut Kinh t€ bao gdm ludt va céc van ban dudi luit; D6 1a:
& Hién phdp: 12 lujt cd bén cia Nha nude, ¢b hiéu lyc phdp 1y cao
phét. Moi van ban phép ludt khéc aéu phai phu hgp véi Hién
phiép.
% Ludt : 12 vin ban qui pham phép ludt c6 higu hyc phdp ludt sau
Hién phép, do Qudc hoi ban hanh, qui dinh nhing vin dé quan
irong trong qudn 1y kinh t€ cla Nha nude va trong hoat dong
kinh doanh ciia doanh nghiép.
Nghi quy&t ciia Qudc hoi vé kinh t€.
Phap 1énh cia Iy ban thudng vu Qudc héi.
Nghi quy&t, nghi dinh cda Chinh phi.
Quyét dinh, chi thj clia Thii wéng Chinh phu.
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& Quyét dinh, chi thi, thdng wf cda cdc by cling nhu cac thong tr
lién bd, lién nganh. '

Lugt tin ngudng — Religious (Islamic) law:
Luét tin ngudng duge 4dp dung rat thinh hanh & céc qubc gia Hoi gido.
Luét hinh sy va gia dinh phat trién manh theo tf tudng phép 1y hdi gido,
ngudc lai luat thudng mai, lugt hgp ddng rat y&u. & mdt vai quic gia hdi
gido (vi du Pakistan) 4p dung luét thudng mai Anh.
Nghién ciiu 4 dong ludt k& trén, dic biét 13 luit Anh — M¥ va luat Luc
dia ta thdy: c4ch ti€p cén lut phap khéc nhau sdn sinh ra nhiing vy kién
tung khic nhau, cdch t& tung khdc nhau, cling nhv ngdn ngilf hop ddng
cling rat khdc nhau n€u nhu hdp ddng soan thao theo Luat Luc dia ¢6
thé ngdn gon rd rang, thi hgp ddng soan theo ludt XHCN (cd) hoac lujt
hdi gido phai chi tiét, cu thé. Con cdc luat gia Anh — My lai thdo ra cdc
hgp ddng dai dong véi ngon ngl khé hidu. Ly do: c6 1& 1a cdc luat su
dude tinh tién biing chit, mot hgp dong dai ki€m dude nhiéu tién hon
mét hop ddng ngdn. DAy cling 14 mét phin sif thit, nhung nguyén nhin
siu xa khong phai 8 day. Ta hay nhd lai: Lugt Anh — My la lujt dién
cifu, nén trudc khi thim phdn dua ra xét x¥, khong ai biét duge luat
trong m3i vu 4n ndi gi. Vi véy, dé€ tranh nhitng bat ngd, cdc bén phai
thio ra hop ddng chi tiét bao ham hét moi khéd ning 6 thé xdy ra — hgp
ddng dai, diy nhitng diéu kién va ngoai I€.
Nhimg diéu néu trén cho thdy: Céc nhd dam phdn, soan thio hop ddng
ngoai thuong cin phai hét sic quan tam dén luat 4p dung.

2. Lufit ap dung:

Khong ¢6 mot hop ddng nao 1a hoan héo. Khi hop dbng khong gidi ddp
duge mot vin & nao ddy thi viéc gidi quyét van dé s& phy thuge vao
ludt ap dung.

V& nguyén tic cic bén tham gia ky hop ddng phai thuong lugng vdi
nhau v& luat 4p dung trude khi thdo hop déng. N&u khong quy dinh
trudc vé ludt 4p dung, hai bén c6 thé dua ra nhimng diéu khodn khong
thé thyc hién dugc.

Sau day 1a vai vi du vé di€u khodn luat dp dung:

Vi du 1: Hop déng nay, va tdt cd nhiing vdn dé khdc lién quan dén su
hinh thanh, gid tri phdp 1y, sy gidi thich va dp dung hop dong sé bi chi
phot bGi hé thong ludt tiéu bang New York.

391



Cwoeg XH — Co¢ traah chifp, bEE S8ag troag hogt dbag agoql thuong vh cbch gléi quplt

(This contract, and all questions concerning its formation, validity,
interpretation and application shall be governed by the laws of the state
of New York.)

Diéu khodn luat 4p dung khong chi 3é cip d&n luat 4p dung vao hgp
ddng ma d6i khi cdn d& cép dén luat khong duge dp dung. biéu khodn
nay xudlt phét tif hgp ddng phu vé cong nghé v tru. Thiu chinh 12 My,
con thiu phu 12 Bdc.

Vi du 2: Hop déng sé bi chi phdi béi hay bi I¢ thudc vao va dugc gidi
thich theo ludt tiéu bang Florida..Hgp déng nay sé khong bao ham hay
két hop chdt ché véi cdc diéu khodn cia “Cong udc Lién Higp Qudc vé
hop déng mua bdn hang hda quéc t&”

(The contract shall be governed by, subject to, and construed in
accordance with the laws of the state of Florida..This contract shall not
include or incorporate the provisions of the * United Nations convention
on Contract for the International Sale of Goods”)

Hgp déng nay dugc soan thdo ra vao lic ¢4 Hoa Ky 14n Pufc dang trong
qud trinh thong qua Cong udc Lién Hiép Qudc vé HP mua bédn hang
héa gbc t& (cdn goi 1a Cong wdc Vién, 1980). Hai bén mudn loai bd
nhitng diéu khoan cla Cong udc nay ra khéi hgp ddng cla ho.

Piéu gl s& xdy ra néu trong sudt qué trinh thuong tho, hai bén khong
thé thda thuan voi nhau vé lugt dp dung. Ching han nhv 2 cong ty Phdp
va Trung Hoa k¥ hgp ddng, Phdp khong ch&p nhdn luit Trung Hoa va
ngugc lai Trung Hoa ciing khong chdp nhin ludt Phdp. Trude tién, hai
bén s& di dén thda thuin chon luit nudc thit 3, ching han nhif ludt Anh
hay Thuy ST. Sau d6, hai bén c6 thé ddng ¥ v6i luat cia mdt bén dua ra,
nhung tho ra chi ti€t mét hgp dong trong d6 hiu nh khong d€ lai mot
chiit gl ciia luat dugc quyét dinh dp dung. Chép nhén luat phép cla bén
d6i téc khong c6 gl nguy hiém néu nhu ban nghién citu k§ cang va thdo:
ra mot hgp déng 1o rang, chi ti€t va cong bing. Ngoai ra con c6 mot kha
ning thit ba: N&u hai bén khong thé di dén mot thod thudn, déi khi ban
s& gip diéu khodn nhu saw: |

Vi du 3 : Trong subt qud trinh thic hién hop déng, bdt ky tranh chdp nao
lién quan dén hop déng sé dugce gidi quyét béi cd hai bén thong qua ban
bac thdo lugn vdi tinh thdn hitu nghi. Néu sau cudc thdo ludn ban bac
nhit thé ma hai bén vén khong di dén thda thudn, tranh chdp sé duoc dua
ra t8 chiic trong tai.
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Vidc xét xit sé do 18 chitc trong tai cia Phong Thuong mai Stockholm,
Thuy Dién gidi quyét...

Ludt dp dung vao viéc phdn xit sé€ la ludt clda m@t nudc thit ba va do ﬁy
ban trong tai quyét dinh.

(During the performance of the Contract, any dispute in connection with
the contract shall be settled by the both parties through consultation in
_ the spirit of friendliness. If no agreement can be reached after such
consultation, the dispute shall be submitted to arbitration.

The arbitration shall be the conducted in the Arbitration Institute of the
Stockholm Chamber of Commerce, Sweden...

The law applicable to the arbitration shall be neutral and be decided by
the arbitration committee.)

Cho phép Uy ban trong tai quyé&t dinh ludt 4p dung rit nguy hi€m: cic
bén tham gia hgp ddng khong biét dugc ludt 4p dung vao hdp ddng 13
luat ndo, k&t qua cia nhitng vu kién chung chung nay trd nén khong thé
doén trude duge, va nguy cd phdi chiu nhiéu phi t8n r4t cao.

Didu khoan k€ ti€p, nit ra ti hgp ddng cung cap thi€t bj cia Pifc cho
MY, minh hoa cho kha ning thif tw nhi sau:

Vi du 4: Hop dong nay sé duge dién gidi theo ludt phdp Céng hoa lién
bang Puic. Tuy nhién néu ludt Diic mau thudn v6i lugt Texas hay Hop
chiing quéc Hoa Ky d6i vdi bdt ky tranh chdp nao gia hai bén, thi hai
bén sé c& gdng hét sitc minh dé di dén mot thod higp hgp tink hgp Iy cho
cd doi bén. Trong truong hgp khong thé di dén mot théa higp chung,
tranh chdp sé dugc dua ra gidi quyét theo diing théa thudn trong tai cia
hai bén.

(This Agreement shall be interpreted in accordance with the laws of the
Federal Republic of Germany. If however, the German law conflicts with
Texas or US federal laws regarding any dispute between the parties, then
the parties agree to use their best efforts to megotiate an equitable
compromise acceptable to both sides hereto. In the event that such a
compromise cannot be reached in a timely manner, then the dispute shall
be settled in accordance with the separate “Arbitration Agreement”
between the parties. ).

Vi hai bén khong thd ddng ¥ vdi nhau vé& lujt 4p dung, ho da phai chi
dinh ra c4 ba luit. Piéu khodn dy kién trudc moi kho khan, tranh chip
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va phén x{ c6 thé xdy ra do sy dan x&p ric r6i nay va trong tai chinh 1a
ngudi cudi cing quyét dinh lugt thyc sy dugc 4p dung 12 luit ndo.
Didu ddng ngac nhién 1 O liéu théng ké cho thdy: da s6 hop ddng
ngoai thuong da chon cich giéi'quyé't kém hiéu qua hon ~ nhudng cho
toa 4n, trong tai quyét dinh ludt dp dung trong trudng hgp nay, tod 4n
trong ti thudng cén nhic 4 y&u t§ sau d€ chon luat:

a. Ndi thyc hién hgp ddng (nghia 1a ndi phdn 16n cong viéc dudc

thyc hién).

b. Ndiky hgp ddng.

¢. Ngon ngi¥ hop dong.

d. Pon vi tién 1€, trong hugng, thé tich quy dinh. -
Trong thyc 1€, noi thye hign hdp dbng 12 y&u t6 quyét dinh.

Vai diéu khodn miu:

1/ Ludt dp dung: Hop déng nay vé moi phuong dign sé déu dugc gidi
thich theo ludt nwdc Cong Hoa Nhdn Dan Bangladesh bao gém cd bat cit
dao ludt nao duge ban ra hay dugc thuc hién hay c6 higu lyc trong suét
thori han higu luc cia hgp déng.( Applicable law: This contract shall in
all respects be construed and interpreted in accordance with the law of
the People's Republic of Bangladesh including any such Law passed or
made or coming into force during the period of the Contract.)

3/ Ludt dp dung: Bt k€ noi ky hop déng, noi thic hi¢n hop dong hay
nhitng noi nao khdc, hgp dong nay va cing véi moi sita dBi, b8 sung, thay
déi hay dinh kém thém sé dugc gidi thich va théng tri bdi, ciing nhu la
méi quan hé phdp I3 gida cdc bén lién quan s& duge quyét dinh theo ludt
nitéc Cong hoa Philippines. (Applicable law: Regardless of the place of
the. agreement, the place of performance, or otherwise, the agreement
and all amendments, modifications, alterations, or supplements hereto,
shall be construed under, governed by, and the legal relation between the
Parties hereto deter-mined in accordance with, the laws of the Republic
of Philippines).

3. Qui ché phép 1§ qudc t&€ cho hgp déng ngoai thuong:

Cho d€n diu thé k¥ th 19 c4c hgp dong xuét nhip khau vén dugc thanh
14p chiéu theo cdc qui tic phép Iy trong cdc bd luat dan sy hay thudng
mai ciia céc qudc gia.
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Dén nim 1817 trén the gidi bt ddu xust hién nhing ddu higu cla mdt

cudc khing hodng thifa, canh tranh chi€m linh thi trudng tvd ne€n gay

g&t. Trude tinh hinh d6, céc nha budn bude phii qui ty lai theo nganh

nghé dudi dang cdc hiép hoi. Trong giai doan d4u, cdc hiép hdi nhitng

nha kinh doanh tai m3i qudc gia dd soan ra nhimg hdp ddng méu cho
ting loai hang héa. Tuy viy cic hdp déng nay vin mang tinh chat riéng
biét cia mdi nuSc, nén trd thanh nguyén nhan ctGa nhiéu vu tranh chip.

Do d6, nhifng hiép hoi cia cdc qudc gia da tim céch xich lai gin nhau va

k¢ két v6i nhau nhilng thda hiép trong dd quyén Igi cda moi phia dudc

giai quyé&t mét cach thda ding.

N6i tdi ché d6 phép 1§ thong nhit cho viéc mua bén, ching ta phai ké

tdi cdc cong trinh sau:

 Nhilng ban diéu kién chung cho c4c hdp déng XNK mdt s6 mat hang
trong diém nhu cdc trang thi€t bi, ngi c6c, chit dot... do Uy ban
Kinh t&€ chan Au thudc Lién hgp qudc soan thio.

e Céc Incoterms do Phong Thuong mai Qudc t€ soan thio.

e Cic phin quyét cla tda 4n trong tai thuc Phong Thutdng mai Qudc
té.

e Quan trong nhit 12 Céng wéc cla Lién higp qudc vé Hop ddng mua
b4n hang hoa qudc t€, thudng goi 1a Cong wdc Vién 1980, bit ddu co
hiéu lyc tir thdng 1 — 1988.

Gidi thiéu “Cong udc clia Lién hi¢p quic vé hgp déng mua bin

hang héa qubc t&€” (“The United Nations Convention on the

Contract for the International Sale of Goods?” (CISG)). Thudng dugc

goi t4t 1a Cong udc Vién 1980:

Sau 50 nam lam viéc ban bac, sita ddi, thang 4 — 1980 CISG dudc thong

qua tai Vién, tuy Viét Nam chua phéi 2 thanh vién clia cong wdc Vién

nam 1980, nhung &n phim nay rit quan trong, dén mifc moi nha XNK
déu nén bi&t. Cong w6c gdm 101 diéu khodn, chia 1am 4 phén 16n:

Phiin thi nh&t: Pham vi 4p dung va céc qui dinh chung.

o Chudng 1: Pham vi 4p dung (diéu 1 - 6).

e Chuong 2: Céc qui dinh chung (diéu 7 - 13).

Phén hai: Ky két hop ddng (di€u 14 - 24).

Phén ba: Mua bén hang héa.

e Chudng 1:Nhifg qui dinh chung (diéu 25 - 29).
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e Chuong 2: Nghia vu clia ngudi bén (diéu 30 - 52).

Muc 1: Giao hang va chuyén giao ching tif (31 - 34).

Muc 2: Tinh pht hgp cia hang héa va quyén cia ngudi tnt 3 (35 - 44).

Muc 3: Cic bién phdp bdo ho phdp ly trong trudng hop ngudi bdn vi

pham hgp dong (45 — 52).

¢ Chuong 3: Nghia vy clia ngudi mua (diéu 53 - 65).

Muc 1: Thanh toén tién hang (diéu 54 - 59).

Muyc 2: Nhin hang (diéu 60). _

Muc 3: Céc bién phdp bio hd phdp 1y trong trudng hdp ngudi mua vi

pham hgp ddng (diéu 61 - 65). '

e Chudng 4: Chuyén rili ro (diéu 66 - 70).

e Chudng 5: Céc di€u khodn chung cho nghia vu chia ngudi bdn va
ngudi mua (diéu 71 — 88).

Muyc 1: Vi pham trudc va cdc hgp ddng giao hang ting phin (diéu 71-

73).

Muc 2: B&i thudng thiét hai (diéu 74 - 77).

Muyc-3: Tién 13i (diéu 78).

Muc 4: Mién tréch (diu 79 - 80).

Muc 5: Hiu qué cla viéc hiy b6 hap dbng (diéu 81 — 84).

Muc 6: Bdo quan hang héa (diéu 85 — 88).

Phén bén: Nhifng quy dinh cudi cing (di€u 89 — 101).

(Chi chi: Toan van Céng udc Vién 1980 — CISG dugc gidi thiéu trong

“Hudng ddn thuc hanh kinh doanh XNK tai Vigt Nam” — cung tdc gid

hodc tai website cia Juris International http:/fwww.jurisint.org).

Gidi thiéu “Nguyén tic hgp dong thuong mai qudc t&€” (Principles

of International! Commercial Contracts - PICC):

DE d4p ting yéu cdu thyc t&, da tr lau, Vién Théng nhdt T phép Qudc

t€ (UNIDROIT) - mét t3 chifc quéc t€ lién chinh phd thanh l3p nam

1929, tru s3 tai Roma, Italia, d4 tip trung nghién cifu tim ki€m cédc qui

dinh chung d€ diéu chinh hop ddng, sao cho ¢6 thé thich hop trong nhiéu

hé thdng phép luét cda cdc nude khidc nhau. Nim 1994 UNIDROIT 43

xudt bin cudn “Nguyén tic hgp dong thuong mai qudc t€” (PICC).

Cung véi Cong ubc Vién 1980, PICC la tai ligu tham khdo dugc nhic

dé&n nhiéu nhat trong lut thuong mai qudc t€ § chiu Au.

Muc dich cia PICC:
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1. PICC trinh bay nhilng qui dinh chung cho cdc hgp dong thwong
mai qudc t€.

2. PICC s& dudc 4p dung trong trudng hgp cdc bén ky két hgp ddng
thda thuén réing hgp ddng cda ho sé duge PICC didu chinh.

3. PICC ciing c6 thé dugc 4p dung néu cdc bén trong hgp ddng théa
thuin hgp ddng s& duge didu chinh bing “nhifng nguyén tic cd
bdn clia ludt”, “lex mercatiria” hoic bliing nhitng nguyén tic

| Wwong .

4. PICC c6 thé dua ra gidi phdp cho mdt van dé ndy sinh trong hop
ddng nhung luit dang 4p dung khéng thé gidi quyét duge van dé
nay.

5. PICC co6 thé dugc st dung dé gidi thich ho#ic bd sung cho cdc vin
ban qudc t€ nhim théng nhat luat.

6. PICC c6 thé dugc ding 1am miu cho cdc nha 1am lust cla mot
qudc gia hodc qudc té.

Nbi dung cua PICC:
e Chuong1: Quidinhchung.
o Chuong II: Giao két hop ddng.
Chuong I1I: Hiéu luc hgp ddng.
Chuong IV: Gidi thich hop dong.
Chuong V: N§i dung.
Chudng VI: Thuc hién hgp dong.
» Chuong VII: Khong thyc hién hgp ddng.
(Tham khdo todn vdn trong cudén “Nguyén tdc hgp déng thuong mai quoc
t€” UNIDROIT, NXB Thanh ph& H6 Chi Minh -1999 hodc tai website ciia
Juris International http://www jurisint.org).

Gidi thiéu so lugc vé B§ luit Thuong mai Phdp va Pao luit vé mua

bén hang héa nim 1893 cilia nwéc Anh:

a. B¢ ludt Thuong mgi ciia Phdp ban hanh nim 1807 gom 4 quyén,

644 diéu.

¢ Quyé&n 1: Vé thuong mai néi chung, gdm 9 chucng, 189 diéu
(Thuong nhéan: diéu 1 — 7; ch& d6 k& todn: 8 — 17; cong ty: 18 — 46;
s8 ding ky kinh doanh thwong mai: 47 — 70; thi trudng chitng khodn:
71 — 90, cAm c6, mdi gidi: 91 — 108; biing chiing vé& hanh vi thitong
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mai: 1 di€u (109); h6i phi&u, ky phi€u: 110 - 189; théi hiéu: 1 didu
(189bis).-

* Quyén 2: V& thueng maj hang héa,
e Quyén 3: V& ph4 sin.
* Quyén 4: V& tai phén th¥ong mai.
(Bén nam 1986, di c6 hang trim dao ludt b sung sifa ddi bo luat
Thuong mai 1807).
Trong d6, cdc qui dinh vé hop ddng va mua bén tap trung & chuong ba
va chudng sdu.
Chuong ba: Qui dinh chung v& hgp déng va sy nhat tri trong nghia
vu, trong d6 qui dinh:
+ Qui tdc chung.
+ Diéu kién chit y&u d€ hop ddng thanh 14p c6 hiéu luc (Bdng ¥
Ning luc ciia duong sy ky k&t hgp déng; Muc tiéu va thue thé khach
quan clia hgp dong; Nguyén nhan)
Chudng sdu: Mua bén, trong 46 qui dinh:
+ Hinh thdc va tinh chat cda mua b4n.
+ Ngudi c6 ning luc mua bén.
+ Nhiing hang héa duge phép mua bdn .
¢+ Nghia vu cda ngudi bdn (Nguyén tic chung; Giao nhdn hang
héa; Bdo dim)
+ Nghia vu cilia ngudi mua.
+ Sy hdy b6 va bii bd cuge mua ban (Quyén chude lai: Ngudi ban
hily bd viéc mua bén do thiét thoi vi gid thép)
+ Bén d4u gi4 tai sén chung.
+ Trdi quyén va viéc chuyén nhuong quyén 10i v4 hinh .

b. Dgo ludt vé mua bdn hang héa nim 1893 ciia nuée Anh (Tu chinh
ndm 1973),

Pao luat gdm 64 diéu, dugc chia 1am 6 phin:

Phdn mét: Sy thanh lap hgp déng,

Phén hai: Hi¢u Iyc eiia hop déng.

Phdn ba: Sy thyc hién hgp déng.

Phan bdn: Quyén lg¢i ciia bén bén 61 véi hang héa aa duge chuyén
giao nhung chua dugc thanh todn.
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Phdn nim : T& tyung vé vi pham h¢p dong.

Phin s4u: B8 sung.

(Tham khdo cdc vdn bdn trén trong cudn “Ludt hop dong thuong mai
quéc t& - Van Pgi Nam, NXB Chinh tri quéc gia , ndm 1999).

V. KHUYEN NGHI CACH SOAN THAO PIEU KHOAN
TRONG TAL

1. Piéu khoan trong tai quy ché:

Néu cdc bén mudn chon trong tai quy ché thi ho nén soan di€u khodn
trong ti véi ndi dung sdt véi didu khodn chudn duge khuy&n nghj bdi té
chitc trong tai quy ché duge Iya chon. C6 thé tham khio nhitng diéu
khoan chudn nay tai Chuong 16, sdch Trong tai va cdc phuong thife gidi
quyét tranh chdp lya chon, thuge BO sich vé Luit Thuong mai cia
Trung tdim Thuong mai Qudc t& hoic tai website cia Juris International
ctia ITC htip:/Awww.jurisint.org. Céc bén ciing c6 thé si¥ dung diéu
khodn sau:

Moi tranh chép phdt sinh tit hodc lién quan t6i hgp déng nay cing nhu
tdt cd cdc théo thugn khdc dd dugc ky két hodc s& duge ky két lién quan
16i hop ddng nay duge gidi quyét chung thdm theo Quy tdc 18 tung trong
tdi cila.. (Tén cida 18 chic trong tai dé chon) bdi mét hodc nhiéu trong tai
vién dugc chi dinh theo quy tdc néu trén.

Trong tai diénra @...

Ngon ngit trong tai la...

2. Diéu khodn trong tai vu viéc:

N&u chon trong tai vu viéc, cdc bén nén xem xét sit dung Quy tic't6
tung trong tai cia UNCITRAL. Trong trudng hgp d6 céc bén nén din
chi€u didu khoan trong t3i dugc UNCITRAL khuyén nghi.

Bdt ky tranh chdp, tranh cdi hodic khiéu nai nao phdt sinh 1t hodc lién
quan 16i hgp dng nay, hodc su vi pham, chdm dit hodc vo hiéu cia hop
ddng nay dugc gidi quyét bng trong tai theo Quy tdc T4 tung trong 1ai
hién hanh cia UNCITRAL.

Céc bén ciing c6 thé soan thdo diéu khodn trong tai vy viéc dudi dang
diéu khodn trong tai vy viéc dang ngin hoidc dai nhu sau:

Diéu khodn trong tai vu viéc dang ngdn: '
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Didu khodn trong ti vy viéc vdi trong i vién duy nhat:

T4t cd cde tranh chdp phdt sinh tix hodc lién quan t6i hgp dong nay duge
gidi quyét chung thdm bdi trong tdi vién duy nhdt.

Bén nguyén don thong bdo don kign ra trong tai ciia minh bdng vdn bdn
va béng thu béo dém cho Bén bj don; Bén bj don phdi trd 10 bdng vdn
bdn va bdng thu bdo dém trong vong 30 ngay ké i ngay nhdn dugc don
kién.

Cdc bén ¢ gdng cing chi dinh trong tai vién duy nhdt trong vong 30
ngdy k& tit ngdy nhan dugc trd 101, néu khdng trong 1ai vién duy nhdt sé
duvc chi dink bdi... (tén ciia t6 chitc hodc trung tdm trong tai), hanh dfng
vdi ti cdch co quan c6 thdm quyén chi dinh, theo yéu cdu cia bt cit bén
nao. '

Trong tai tién hanh 8...

Ngon ngit trong tai la...

Piéu khoan trong 1ai vu viéc vdi 3 trong tai vién:

T4t cd cdc tranh chdp phdt sinh tit hodc lién quan t0i hgp déng nay dugc
gidi quyét chung thdm bdi ba trong tai vién.

Bén nguyén don thong bdo don kién ra trong tai ciia minh bling vdn bdn
v biing thu bdo ddm cho Bén bj don va dong thdi chi dinh m{t trong tai
vién. Bén bj don phdi trd 101 bdng vin bdn va bang thu bdo dam trong
vong 30 ngay k€ tix ngdy nhin duge don kign va theo d6 chi dinh mgt
trong tai vién.

Hai trong tai vién duge chi dinh c8 gdng cing chi dinh trong tai vién thit
ba trong vong 30 ngdy va ngudi nay sé lam Chi tich hii dobng trong tai.
Bat ky trong tai vién nio khong dugc chi dinh trong thoi han noi trén thi
s& duge chi dinh bdi... (tén cita 18 chitc hodc trung tdm trong 14i), hanh
dong véi tu cdch co quan c6 thdm quyén chi dinh, theo yéu cdu ciia bt cu
bén nao hodc bat cit trong tai vién ndo dugc chi dinh.

Trong tai tién hanh 6...

Ngon ngit trong tai la...

Diéu khodn trong tai vu viéc dang dai: )

1. Bdt ky tranh chdp, bdt déng hodc tranh cdi hodc khiéu nai ndo phdi
sinh 1t hodc lién quan ti hgp déng nay duge chuyén cho va gidi quyé
bling trong tai &..(dia diém). :

2. Hpi déng trong tai (sau ddy dugc goi la “Hoi dong”) bao gém 3 trong
tai vién duoc chi dinh nhu sau:
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(i} mbi bén chi dinh mét trong tai vién va 2 trong tai vién dugc chi dinh
s€ chi djnh 1 trong 1ai vién thi 3 va nguoi nay sé lam Chi tich Hpi dong.
(ii) néu mot trong hai bén khéng chi dinh trong tai vién trong vong 30
ngay ké tit ngay nhén duoc théng bdo chi dinh trong tai vién cia bén kia,
theo yéu cdu ciia bén do, trong 1ai vién sé dugc chi dinh béi ... [co quan
6 thdm quyén chi dinh]. '

(iii) néu hai trong tai vién dugc cdc bén chi dinh khéng thod thudn dugc
trong tai vién thit ba trong vong 30 ngay ké nx ngay chi dinh trong tai
vién thi hai, trong tai vién thit ba sé dugc chi dinh bdi ... [co quan cd
thim quyén chi dinh] theo yéu cdu béng van bén ciia bét cit bén nao.

(iv) néu cé vj tri trong do trong 1ai viéy ndo chét, tir chite hodc tit chéi
lam nhiém vu, hodc khong cé khd ndng thuc hién cdc chitc ndng cida
minh, vi tri trong sé duge b8 sung bdng phuong phdp gidng phuong phdp
chi dinh trong tai vién ban ddu. Khi ché 1réng duge bé sung, hoi dong
trong tai mdi thanh I3p sé wy y quyét dinh xem ligu c6 phdi huy bé bat cit
phién hop gidi quyét trnh chép nao khéng.

3. Ngay khi chi dinh xong trong tai vién va trong bét ky truomg hgp nao
khong cham hon 30 ngay k€ nix ngay héi ddng dugc thanh igp, nguyén don -
phdi giti cho bi don (gidi bdn sao cho ting trong tai vién) mot bén tuong
trinh vy vigc, bao gém nhing vén dé cu thé ciia khiéu kign va cdc van bdn
gidi trinh € ching minh cho dom kign, cing véi t8t cd cdc tai lidu lién
quan.

4. Trong vong 30 ngay k&€ tit ngay nhdn dugc bdn téong trinh vu viée cia
nguyén don, bi don phdi giti cho nguyén don (gidi bdn sao cho tung trong
tai vién) vdn bdn trd loi bdn tuomg trinh vy vige, ciing vdi dom kién lai va
cdc tai ligu lam co sd. :

5. Trong vong 30 ngay k€ it ngéy nguyén don nhan dugc don kién lai cia
bj don, nguyén don c6 thé gii cho b don (giti bdn sao cho timg trong tai
vién) bdn trd 15i don kign lgi cang vdi cde 13i lidu b8 sung c6 lign quan.
6. Ngay sau khi dugc thanh Igp, hji dong trong tai trigu 1@p mgt cudc gdp
mdt vdi cdc bén hodc ngudi dai dign cia ho d€ xdc dink thi tuc phdi tudn
thi trong 16 tung trong tai.

7. Thii tyc do cdc bén thod thugn, néu khéng sé do hpi dbng quyét dinh.
Tuy nhién, trong moi trudng hgp, nhitng van dé thii tuc sau ddy phdi dugc
thod thudn:

(i) ngdn ngit trong tai la ...[ngén ngit]
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(ii) hoi dbng c6 thé tuy ¥ 18 chitc phién hop gidi quyét tranh chdp va ldp
quyét dinh trong tai lién quan tdi bt ky vén dé so bé nao theo yéy cdu
cua mt trong cdc bén va ciing sé lam nhu vdy theo yéu cdu chung ciia cd
hai bén

(iii) hoi dbng trong tai 18 chitc mdt phién hop gidi quyét tranh chdp, hodc
edc phién hop gidi quyét tranh chdp, lién quan t6i cdc vdn dé ngi dung
‘triv khi cdc bén c6 thod thudn khdc bdng vin bdn

(iv) hoi déng trong tai cong bd quyét dinh cudi cing trong vong 60 ngay
k€ tir ngay dién ra phién hop gidi quyét cudi cang vé nhing ndi dung
trong tranh chdp giita cdc bén.

8. Trong truomg hop mdt bén khéng tudn thi ménh lgnh thi tuc cida hoi
ddng, hdi déng o quyén tiép tuc 18 tung trong tai va Ip quyét dinh trong
tai.

9. Néu mot trong tai vién duge chi dinh bdi mdt trong cdc bén khong
hodc tit chéi tham gia vao 16 tung trong 1di tai bat ky thoi diém nao sau
khi cdc phién hop gidi quyét tranh chdp vé ndi dung vy tranh chdp da bdt
ddu, hai trong tai vién con lai c¢6 thé tiép tuc 16 tung trong tai va lgp
phdn quyét vi vi tri trong trong hgi khéng dugc coi 1 d@ phdt sinh néu
hai trong tai vién con lai xdc dinh rdng viéc trong tai vién kia khong
hodc tit chéi tham gia 1 khéng c6 1y do chinh ddng.

10. Bét cut quyét dinh hodc quyét dinh thii tuc nao ciia hji dong trong 1ai
phéi dugc 1dp, néu cdn thiét, bdi da s6 va trong truimg hgp khong cd da
6, chit tich héi ddng trong tai sé ty ra phdn quyét hodc quyét dinh nhu
thé éng ta la trong tai vién duy nhat.

(Ngubn: Trong tai Thuong mai quoc té, Alan Redfern va Martin Hunter,
tdp 2).

VI. GIAI QUYET TRANH CHAP TAI VIET NAM.

Thyc trang gidi quy&t tranh chip kinh t€ & nudc ta ludn ¢6 sy thay ddi
d€ phi hdp vdi diéu kién khéch quan va chl quan clia xa hdi cling nhu
‘0 ché& hoat déng cda c4c cd quan tai phén kinh t€, Cu thé:

Tit nim 1950 d&€n ndim 1960: tranh chdp hgp dbng kinh t€ do tda dn
nhan din xét X (Nghi dinh 735/TTg ngay 10/4/1956).
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Tif nim 1960 d&én 1993: tranh chap hgp dong kinh t&€ do ¢d quan cla
Chinh phd 13 Trong tai kinh € gidi quyé€t (Nghi dinh 20/TTg ngay
12/1/1960).

Tit 1/7/1994 dén nay: X6a bd Trong tai Kinh t€ Nhd nudc — mdt ¢d ché
giai quyét tranh chap don diéu, khong phit hgp nhilng yéu ciu méi cla
cd ch€ kinh t€ mdi — Thiét 1dp mdt hé thdng tai phdn kinh 1€ méi véi su
da dang cla céc hinh thifc tai phdn ma mjt trong s6 do la hinh thitc tai
phdn TOA AN KINH TE..

Bén canh tai phdn Tda 4n Kinh t€ con dang i phdn ngoai Toa dn,
mang tinh chdt phi chinh phii vdi tinh cdch 12 nhitng 18 chic x3 hoi
nghé nghiép, d6 1a: TRUNG TAM TRQNG TAI QUOC TE va cic
Trung tam trong tai khéc.

Vay, khi xay ra tranh chdp trong hoat dong ngoai thudng, néu cdc bén
duong sy khong tu giai quyét bing con duding thuong lwgng hda binh
dude thi s& di dé€n ddu dé€ gidi quy€t? Lam thé nao chon duge ndi xét xif
nhanh chéng, chinh xdc, ddm bdo bi mat, ddm bdo uy tin cho cdc bén va
bio ddm phdn quyé&t dugc thyc hién?

D& gidp c4c ban trd 18i duge cdu hdi d6, phin tiép theo chiing t5i xin
gidi thiéu cdc hinh thifc tai phdn néu trén:

1. Toa 4n Kinh té&:

Theo luét sita d5i va b8 sung mdt s6 diéu cla Luat Toa 4n nhdn din do
Quéc hoi khéa IX ky hop thi 4 (t¥ 6 d&n 30 — 12 — 1993) ban hanh, Toa
an Kinh t€ Viét Nam, v6i tv cdch 1 mdt Tda 4n chuyén trach thude Toa
4n Nhan dan duge thanh 14p theo Luit Tda 4n nhin dén cé hiéu lyc tir 1
- 7-1994.

Taa 4n Kinh t€ c6 cic chic ning:

- Xét xif cd¢ vu 4n Kinh t€ theo quy dinh clia phdp lujt.

- Tuyén b6 ph4 sdn doanh nghiép.

Co cfiu t6 chitc clia Toa 4n Kinh t&:

- Trong Tda 4n nhin dén t8i cao ¢6 Tda Kinh t€, bén canh Toa 4n Quin
sif trung wong, cc Toa 4n phiic thim, Tda Hinh sy, Tda din su.

- Trong cdc Tda phiic thdm Tda 4n nhin dan t6i cao c6 cic thdm phdn
chuyén trach kinh (é.

- Trong Toa 4n Nhén dan tinh, thanh phd truc thude trung uong cé Toa
Kinh t€ bén canh Tda Hinh sy.
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Thi tuc xét x& cdc vu dn kinh te:
o Khdi kién va thu I vu dn kinh (&
Khdi kién vu dn.
C4 nhin, phép nhan theo thi tuc do Phdp iénh thii tuc gidi quyét cdc vy
dn kinh t& quy dinh c¢6 quyén khdi kién vu 4n kinh 1€ dé€ véu ciu Toa dn
bao vé quyén va 1¢i ich hgp phép cda minh.
D& khai kién vu 4n Kinh t€, ngudi khdi kién phi 1am don yéu chu Toa
4n gidi quy&t vu 4n kinh & trong thoi han 6 thdng k& tix ngdy phdt sinh
tranh chdp, tri nhilng trudng hgp phap luat ¢6 quy dinh khdc.
Ngudi khdi kién phdi lam don khdi kién vdi ddy du ndi dung theo quy
dinh: '

+ Ngay thang nam vi€t don.

+ Toa 4n dugde yéu ciu gidi quyét vu 4n.

+ Tén va dia chi clia nguyén don, bi don.

+ T6m tit ndi dung tranh chip, gid tri tranh chap.

+ Qué trinh thuong lugng cia cdc bén.

+ Céc yéu cdu, dé nghi Tda 4n xem xét va gidi quyét.
Pon kién phdi ¢6 chit k§ cla nguyén don hodc ngudi dai dién cia
nguyén don. Kém theo don kién phai c6 cdc tai li¢u chiing minh cho cdc
yéu cdu clia nguyén don.
o Thuli don.
Toa 4n s& thu Iy vu 4n véi cdc diéu kién sau:

+ Ngudi khdi kién c6 quyéen khéi kién.

+ Sy viéc thudc thim quyén gidi quy€t cda Toa an.

+ Don khdi kién dugc gii ding thi hiéu khai kién.

+ Nguyén don di ndp tién tam dng 4n phi.

+ Sy viéc chua dude gidi quyét biing ban 4n hodc quyét dinh c6 higu

Iyc clia tda 4n hodc cd quan c6 thdm quyén khéc.

+ Sy viéc khong dude céc bén thda thudn trudc 12 gidi quyét theo thd

tuc trong tai.
Khi tda 4n xem xét thiy vu 4n thude thdm quyén cda minh thi thong béo
cho nguyén don biét. Trong thdi han 7 ngay k& tir ngay nhin dugc thong
bdo, nguyén don phai ndp tidn tam \ng 4n phi theo quy dinh cua phép
lu4t va tda 4n vao s6 thu 1y vy 4n vao ngay nguyén don xudt trinh chiing
cit vé viéc ndp tién tam dng 4n phi.
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Vé nguyén tdc, cdc duong sy phdi chiu dn phi tity theo logi vu dn trén co
sé lgi ich, mitc do 15i trong quan hé phdp ludt ma toa dn gidi quyét. Péng
thoi ciing lutu ¥ rdng, vu dn chi duoc thuc sy thu 1y khi dd tam vng du dni
phi.
o Chudn bi xét xit.
Chuén bi xét xit 12 giai doan ¢6 vi tri quan trong trong vigc gidi quyét vu
4n kinh t&. G giai dogn nay toa 4n phai ti&n hanh nhiéu hoat dong va
phai dita ra mot s& quyet dinh theo quy dinh ctia phdp ludt.
Céc cong viéc chid yé&u clia tda dn trong giai doan chuin bi xét x{¥ s
th&m gbm co:
Thi nhit, toa dn phdi thong bdo cho bj don va nhiing ngudi cé quyén
lgi, nghia vu lién quan biét ndi dung don kién trong thdi han 10 ngay ké
tir ngay thu 1y vu 4n. Trong thdi han 10 ngay ké tir ngdy dugc thong bdo,
nhitng d6i twong noi trén phdi gdi cho toa dn ¥ ki€n bling vin bidn vé
don kién va cac tai liéu khdc c6 lién quan dén viée giai quy€t vy 4n.
Th hai, toa dn cé thé tién hanh xdc minh, thu thip chd’ng cit d€ lam
sdng t3 sy thit cda vy 4n trong nhing trudng hop thit cin thiét, nhung
khong ¢6 nghia vu phdi di€u tra. Viéc xdc minh, thu thap chiing c bao
gbdm nhiéu bién phdp khdc nhau, nhu:

+ Yéu ciu cdc duong su cung cip, bd sung ching ci, trinh bay

nhitng vin Gé cdn thiét.

+ Xdc minh tai chd, tnmg cdu gidm dinh.

+ Yéu ciu co quan nha nudc, t8 chic lién quan, cd nhin cung cip

nhitng biing chiing c6 ¥ nghia cho viéc gidi quyét vu 4n..

Thit ba, toa dn tién hanh hoa gidi. Hoa g1a1 12 nguyén tic trong to tung
dén sy cling nhit t8 tung kinh k€, tda 4n cin coi trong cdng tic hoa gidi,
hoa gidi thanh s& mang lai nhitng ldi ich thiét thuc cho cdc bén duong
sif. V&n dé dit ra cho tda 4n trong khi ti€n hanh hoa gidi 1a: C6 thdi d9
khich quan, khong 4p dit culng ép, g1a1 thich phdp ludt cho cdc bén
dudng sy, cling nhu gidi quyét nhifng mic mifu trong tAm tv tinh cdm
cia ho...
Nguyén don, bi don, ngudi cé quyén lgi nghia vu lién quan (bén thit
3) phal c6 mit khi hoa gidi. Néu cic duong sy thda thuin duge véi
nhau vé viéc gidi quy&t vu dn thi tda 4n ldp “Bién bin hoa gidi thanh”
va trong thdi han 10 ngay k€ tif ngdy lap bién ban ndy ma cic bén
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khéng c6 su thay ddi ¥ ki€n thi tda 4n ra quyét dinh céng nhan su théa
thuin cda céc duong sy, quyét dinh ndy ¢6 hiéu lue phdp ludt. Nguge
lai, thi tda 4n ldp “Bién bdn hoa gidi khong thanh” va ra quyét dinh
dua vy 4n ra xét xd...Bién ban hoa gidi khéng thanh phdi duge thim
phdn ti€n hanh hoa gidi, thu ky tda 4n ghi bién ban va cdc dudng sy ky
tén. ‘
Tém lai, sau qud trinh chuén bi xét xi¥ (thdi han 40 ngay k& tir ngay thy
Iy vu 4n), thdm phén dugc phin cong 1a chd toa phién tda phéi ra mot
trong cdc quyét dinh sau day:
+ Quyét dinh duva vy 4n ra xét xd sau khi hoa gidi khong
thanh.
+ Quyét dinh tam dinh chi gidi quyét vu 4n trong cdc trudng
hop quy dinh tai Diéu 38 Phdp Iénh thii tuc gidi quyét cdc vu dn
kinh t¢'ngdy 16/3/1994. Tda 4n ti€p tuc ti€n hanh gidi quyét vy dn
khi 1y do cta viéc tam dinh chi khong con.
¢+ Quyét dinh dinh chi viéc gidi quyét vu dn trong cédc trudng
hdp sau:
- Ngudi khdi kién it don kién.
- Nguyén don di dudc triéu tap hop 1& dén 14n th 2 ma
vin ving mit.
- Thoi han khdi kién dd hét oude ngay tda 4n thy Iy vu
an...
o Phién tda xét xit so thdm vu dn kinh t¢;
Sau khi c6 quyé&t dinh dva vu 4n ra xét xu, trong thdi han 10 ngay tda dn
phai md& phién tda sd tham, trudng hgp ¢6 1y do chinh ddng thi 20 ngay.
Thinh phin tham gia phién tda so thdm gém: cdc dudng sy hodc ngudi
dai dién hgp phdp cdc dudng sy, ngudi phién dich, ngudi 1am ching,
ngudi gidm dinh va cdc d8i wgng khdc theo qui dinh cia phdp luat.
Trudng hdp c6 Vién kiém sit tham gia phién tda so thdm thi ngay sau
khi ra quyét dinh dua vu 4n ra xét xt, tda 4n phéi gii hd so vu dn cho
Vién kiém s4t ciing c4p nghién ctiu trong théi han 5 ngay.
Thanh phin Héi ddng xét xi¥ gdm: 2 thdm phdn va 1 hdi th&m nhan dan.
Nhu vy, Hoi dong xét xit so thdm cdc vu dn kinh t& ¢6 s6 lilgng thanh
vién la thdm phdn chiém da s6, diéu ndy khic vdi Hoi dong xét xit sd
thdm cdc vu 4n dan su.
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Trinh t ti€n hanh trong phién tda sd thdm bao gdm 5 budc:

Buide I: Bit diu phién tda.

Bude 2: Thim vin tai tda.

Butde 3: Tranh ludn tai toa.

Bude 4: Nghi an.

Buée 5: Tuyén an.
Pé&n day coi nhu két thic quy trinh xét xif sd thim mot vu tranh chip
kinh & tai Toa 4n Kinh t&. Néu nguyén don, bi don, hodc bén thit 3
khong déng tinh v6i ban 4n so thim c6 th€ 1am cdc thd tyc khdng nghi,
khang cdo dé duge xét xii:
e Phiic thim.
e Gidm déc tham.
e Téithdm.

2. Trung tdm Trong tai Qudc t&€ Viét Nam:

Trung tém Trong tai Quéc t¢ Vigt Nam (Vietnam International

Arbitration Center — VIAC) dugc thanh 1ap theo Quyét dinh s6 204/TTg

ngay 28/04/1993 trén cd s& st nhap Hoi dbng Trong tai Ngoai thuong

va Hoi ddng Trong tai Hang hai Vigt Nam. Trung tam Trong tai Quéc t&

Viét Nam v6i tinh chat 12 mot 8 chiic trong t4i phi Chinh ph bén canh

Phong Thuong mai va Cong nghiép Viét Nam.

Theo qui dinh tai diéu 1¢ 1 chitc Trung tam Trong tai Quoéc t€ Viét Nam

ban hanh kém theo quy&t dinh 204/TTg thi Trung tdm Trong tai Quéc t&

Viét Nam 12 mot t6 chic phi chinh phi ¢6 thdm quyén gidi quyét tranh

chap phdt sinh ¥ cdc quan hé qudc t& nhu: hop dong mua bén ngoai

thuong, hgp ddng ddu tu, du lich, vén tdi va bdo hiém qudc t&, chuyén
giao cong nghé, tin dung va thanh todn qudc t€ khi ¢6 dd cdc diéu kién
sau;

¢ Khi mot bén hoic cdc bén dudng sy la thé nhan hojc phép nhén
nudc ngodi.

e N&u trudc hodc sau khi xay ra nhifng tranh chap, cdc bén dudng su
thda thuén da vy kién ra truée Trung tam Trong tai Qudc € Viét
Nam hotic ¢6 diéu udc qudc t€ rang bude cic bén phéi dua wu tranh
chap ra trude Trung tim Trong tai Qudc t& Viét Nam.

Céc trong tai vién 12 nhifng ngudi c6 kién thic va kinh nghiém trong

finh vuc phdp luat, ngoai thudng, diu tr tai chinh, ngan hang, vén tdi,
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bio hiém... do Ban thudng truc Phong thudng mai va cong nghi€p chon,
céc chuyén gia nudc ngoai cé th€ duge mai lam trong tai vién cua Trung
tAm Trong tai Qudc t€ Viét Nam.
D& md Bng thim quyén gidi quy&t tranh chdp cda Trung tam trong tai
quéc 6 Viét Nam, Thi tuéng Chinh phd da ra quyét dinh 114/TTg ngay
16/2/1996 cho phép Trung tam dugc gidi quyét cdc tranh chip phit sinh
tif nhitng quan hé Kinh doanh trong nude néu cdc duong sy thda thuln
dua vu viée d6 ra Trung tim Trong tai Qudc t& Vigt Nam.
Thii tuc xét x& tai Trung tim trong tai Quéc t& Viét Nam: _
Theo Quy tic & tung cta Trung tim Trong tai Qudéc t€ Viét Nam, viéc
giai quyét tranh chap tai Trung tam dugc tién hanh nhu sau:
Don kign:
Thd tuc t3 tung bit ddu bing mot don kién do nguyén don ndp cho
Trung tam.
Ngay nop don 1a ngay trao don &y cho Thu ky ca Trung tam. Néu don
duge gl bing buu dién, ngdy déng dau clia buu dién trén phong bi tai
noi gli dugce coi 1a ngay ndp don.
Pon kién phai ghi rd:
a. Tén va dia chi clia hguyén don va bi don.
b. Cic yéu ciu cla nguyén don, c6 trinh bay sy kién kém theo bing
ching.
¢. Nhitng cin cif php Iy’ ma nguyén don dva vao d6 dé di kién.
d. Tri gid cGa vu Kién.
Tén trong tai vién ma nguyén don chon trong danh sdch trong tai
vién cia Trung tam, hodc d& nghi cda nguyén don vdi Chi tich
Trung tim chi dinh trong tai vién cho minh.
Pon kién phai viét bling ti€ng Viét Nam hay bing mot thy tiéng nude
ngoai thong dung trong giao dich Qudc t€ (Anh, Phép, Nga).
Pon kién va cdc gify (3 kém theo phai ndp mét bén chinh va mot sd ban
sao d€ gt cho cdc trong tai vién xét x{f vy kién va cho bi don, mbi
ngudi mot ban.
Khi giri don kién, nguyén don phdi dng trudc toan b phi trong tai tinh
theo “Biéu phi trong tai phi ton clia Trung tdm Trong tai Quéc 1€ Viét
Nam va chi phi céia cdc bén” kem theo qui tdc nay.
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S$6 tién nay phdi nop vao tai khodn ciia Phong Thuong mai va Cong
nghiép Viét Nam tai Ngén hang Ngoai thuong Viét Nam.

Chifng tiY ndp tién phai gdi keém theo don kién.

Né&u nguyén don khong tng trudc toan b phi trong tai, vu kién chua
dugce thu 1y. '

Chon va chi dinh trong tai vién:

Sau khi nhan dudc don kién, Thu ky cfia Trung tdm bdo cho bi don biét
va gii cho bi don bdn sao ddn kién va cic tai liéu kém theo cing vdi
danh sédch trong tai vién.

I-)ong thasi, Thi ky cia Trung tdm yéu cdu bi don gii dén Trung tdm ban
tr bio chifa, kém theo nhing bing ching, trong thdi han 30 ngay ké tt
ngay nhin duge bén sao don kién. Theo yéu cau cda bi don thdi han nay
¢6 thé duge kéo dai thém nhung khdng dude qué hai thang.

Ciing trong thdi han nay, bi don phii chon trong tai vién va thong bdo
cho Trung tdm biét hodc yéu ciu Chi tich Trung tdm chi dinh Trong tai
vién cho minh. N&u bi don khong chon trong tai vién va khong yéu cau
Chi tich trung tdm chi dinh Trong tai vién, Chi tich Trung tAm s& chi
dinh trong tai vién cho bi don.

Ciéc trong tai vién s€ dugc cdc bén chon hoac duge chi dinh s& bau mot
trong tai vién thit 3 c6 tén trong danh séch trong tai vién cda Trung tam
ia Chd tich Uy ban Trong tai phu trich gidi quy€t vu kién.

NEu céc trong tai vién khong chon duge Trong tai vién thif 3 dé lap Uy
ban Trong tai thi trong thdi han 15 ngay ké tir ngay chon trong tai vién
thit 2, Chi tich Trung tdm s€& chi dinh Chg tich Uy ban Trong tai.

Khi ¢6 2 hay trén 2 nguyén don hay bj don, nhitng nguy€n don va bi don
nay phdi théng nhit chon mdt Trong tai vién. Néu cdc dudng sy khong
théa thuin dude véi nhau, Chi tich Trung tdm sé& chi dinh Trong tai vién
cho ho. '

Né&u hai bén chi dinh mdt trong tai vién hodc thda thudn dé nghi Chi
tich Trung tdm chi dinh mét trong tai vién, hay néu cdc bén khong dat
dudc sy thda thudn va Chi tich Trung tim phai chi dinh mét trong tai
vién, vu kién s€ do trong tai vién duy nhit xét xi. Trong trudng hdp
ndy, trong tai vién duy nh4t thyc hién nhiém vu nhu mét Uy ban trong
tai.

Céc bén ¢6 quyén khude tit trong tai vién, Chu tich Uy ban Trong tai
hodc trong tai vién duy nhit, néu duong su nghi ngd vé sy vd wr cla
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trong i vién nhat 12 khi ho cho ring trong thi vién ¢é lién quan truc
ti&p hay gidn tiép dén Vu wanh chap. Trong t2i vién, Chi tich Uy ban
trong tai hodc trong tai vién duy nhat ciing c6 quyén ty khude tf vai
nhifng 1§ do trén. Bon khudc ti¥ phai gl cho Uy ban trong tai xem xét.
M3i bén chi ¢ thé khude i rong ai vién ma minh chi dinh do céc
nguyén nhén biét duge sau khi chi diph. Viéc khudc i s€ do nhing
thanh vién khéc cua Uy ban Trong tai xem xét va quyét dinh. Néu
nhiing thanh vién nay khong di dén thda thuan hoic néu hai trong tai
vién hay trong tai vién duy nhat bi khudc tir, Chi tich Trung tAm s€ Xxem
xét va quyét dinh.

Néu viéc khudc tf dugc cong nhan, rong tai vién mdi, Chi tich Uy ban
Trong tai mdi hodc trong tai vién duy nhit méi s€ dude chon hoac chi
dinh theo quy tic nay.

Trong qué trinh xét xi, néu Chii tich Uy ban Trong tai, rong tai vién
duy nhit hodc mot trong (i vién khong c6 diéu kién (iép tuc tham gia
xét xi¥, thi Chu tich {Jy ban Trong tai mdi, rong {ai vién duy nhat mdi
hotic trong tai vién mdi sé dude chon hodc ¢hi dinh theo quy t{c nay.
Trong trudng hop cin thiét, sau khi hdi ¥ kién ciia cac bén, Uy ban
Trong tai ¢6 thé xem xét lai nhilng vin dé da dugc dua ra trong céc
phién hop trude do. '

Pon kién lgi:

Trude khi Uy ban Trong tai hop phién x€t xt, bi don ¢O thé kién lai.
Trong thdi han 30 ngay ké tif ngay nhéin dudc théng bdo v& don kién lai,
nguyén don phéi Vi€t th cho biét ¥ kién clia minh cho {Jy ban Trong tai
gidi quyét don kién chinh.

Pan kién lai s& dudc xét xi ciing mot hic vdi don kién chinh.

Céng téc diéu tra tride khi xét xi&:

Sau khi d:igc chon hodc chi dinh, trong ti vién nghién cttu hd sd va tién
hanh cong téc diéu tra bling moi bién phép thich hop.

Trong tai vién ¢6 quyén truc ti€p gap cic bén dé nghe céc duong su
irinh bay ¥ ki€n, theo yéu ciu ciia mot bén hoic ca hai bén hodc theo
sang kién cia minh. Trong (i vién c6 thé quy&t dinh tim hidu sy viée oI
nhitng ngudi khac intdc mit cdc bén hodc sau khi da bdo cho cdc bén
biét.
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Trong tai vién c¢6 th€ mdi mét hodc nhiéu gidm dinh vién va xéc dinh
nhiém vu cia gidm dinh vién, nhin bdo cdo gidm dinh va/hay trye ti€p
nghe gidm dinh vién trinh bay.

Uy ban Trong tai phai kidm tra viéc chudn bi xét xit, khi cin thi€t phai
4p dung c4c bién phap nhu yéu ciu cdc bén cung cap cdc ban gidi thich,
cdc biing chitng va céc tai liéu ¢6 lién quan. Khi 4p dung cdc bién phap
bd sung dé hoan thién viéc chudn bi xét xit Uy ban Trong tai phai quy
dinh thdi han thuc hién cdc yéu ciu nay.

Chi tich CTy ban Trong tai c6 thé giao cho thu ky Trung tdm nhitng viéc
cu thé lién quan dén viéc chudn bi xét xd, triéu tip cdc bén dén du
phién hop xét xU.

Thi tuc xét xit

Ngay xét xif do Chi tich Uy ban Trong tai quyé&t dinh.

Hai bén dudng sy dugdc triéu tip dén phién hop xét x{t bing gidy triéu
tap, ¢6 néu 5 thdi gian va dia di€m xét xit. Gidy triéu tip phdi gl 30
ngly trude ngdy xét xi. V&i sy thda thudn cla cdc bén, thdi han nay ¢d
thé duge rit ngdn hoic kéo dai mdt cich hgp 1y theo quyét dinh cila
Chii tich Uy ban Trong tai.

Viéc xét x dudge tién hanh tai Ha N§i. Theo yéu cdu clia cdc bén hodc
trong trudng hop cdn thi€t Chd tich Uy ban Trong tai ¢6 th€ quyét dinh
viéc xét xi¥ ti€n hanh ¢ mot dia diém khéc trén ldnh thd Viét Nam.

Céc bén c6 thé truc ti€p tham gia vio qud trinh xét xif hodc Uy quyén
cho ngudi khdc thay mat, nhung phai ¢6 gidy iy quyén hop 1¢. Nhitng
dai dién nay c6 thé 1a cong din Viét Nam hodc ngudi nudc ngoai. Cic
bén ¢6 th€ mai luit sur d€ bao v& quyén 1gi cho minh.

Trudng hgp mot hodc cdc bén ving mit ma khong ¢ 1y do chinh ddng
Uy ban Trong tai hojc trong tii vién duy nhat c6 thé ti€n hanh xét x{
can cd vao tai liéu va ching cf di c6.

Né&u céc bén yéu ciu hay chdp nhan Uy ban Trong tai hay trong tai vién
duy nhit c6 thé ciin ci vao hd sd d€ quyét dinh ma khong cin cé mat
cdc dudng su.

Trong khi xét xi&, Uy ban Trong tai sit dung ti€ng Viét Nam. Céc bén
dudng sy c6 thé yéu ciu Trung tim cung cip phién dich va bén yéu cau
phdi trd phi t3n. ‘

Uy ban Trong tai hodc trong tai vién duy nhdt gidi quyét tranh chap cin
¢l vao cac diéu khodn cia hop ddng n&u vu tranh chip nay xuit phdt
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quan hé hdp ddng, vao luat ap dung trong vu tranh chép, vao cic diéu

6 Quéc t& cé lién quan va ¢6 tinh dén cdc tip quén Thudng mai va

thong 16 Qudc t.

Trong qud trinh xé€t i, céc trong tai vién d4nh gia sy vigc theo cach

hidu ctia minh, mdt cdch khach quan trung thue.

Cic vy kién duge xét xit khong cong khai. Néu c6 sy déng y cda cdc

bén, Uy ban Trong tai ¢6 thé cho phép nhiing ngudi khong tham gia vu

kién durge duf phién hop xét xU.

Khi quyét dinh, Uy ban Trong tai biu quyét theo da sd. Y kién thiéu s0

sé& dugc ghi vao bién ban. Trong trudng hop khong dat dude bifu quyét

theo da s6 thi Chd tich Uy ban Trong tai s& dua ra quyét dinh nhu trong

tai vién duy nhat.

Bién ban phién hop xét xit do Thu ky phién hop ghi va do Chi tich Uy

ban Trong tai hodc trong tai vién duy nhat ky.

N6i dung bién bdn gdm céc diém sau:

e S&hdsovukién.

o Dia diém va ngay xétx¥.

e Tén cdc trong (i vién, thit ky, gidm dinh vién va nhan ching (n€u
¢6) va nhitng ngudi khéc tham gia phién hop.

¢ To6m tit di&n bi€n phién hop.

e Yéu chu cia cdc bén va tom 14t 15 khai ctha cdc bén.

C4c bén c¢6 quyén tim hi€u ndi dung ciia bién ban. Nhiing diém thay doi

hodc b8 sung bién ban theo yéu ciu clia mot bén hodc céc bén do Uy

ban Trong tai quy&t dinh.

K&t thiic xét xu

Viéc xét xit duge ket thic bling mot phén quy&t hodc quyé&t dinh ciia Uy
ban Trong tai.

Phén quyét phai ¢6 cdc ni dung sau:

e Tén Trung tim Trong i Quéc t&€ Vigt Nam.

e Dia diém va ngay phdn quyét.

e Ho va tén c4c trong 121 vién (hodc trong tai vién duy nhat).

e Tén cia cdc bén va nhing ngudi tham gia vy kién.

e D&i twong clia vy tranh chip va tom tat di&n bién sy viéc.

e Quyét dinh vé vu kién, quyét dinh vé phi trong tai va cdc phi khic.
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» Cdsd cda cdc quyét dinh trén.
¢ Chir k¥ cia cdc trong tai vién (hodc trong tai vién duy nhat) va cla
thu ky phién hop.
Néu mét trong ti vién khong ¢6 diéu kién ky vao phdn quyét, Chd tich
ij ban Trong tai xdc nhdn viéc nay bing cdch ky vao phdn quyét va
ghi r& nguyén nhan. Phin quyét cia Uy ban Trong tai dudc cong bd
ngay sau khi phién hop xét xit cudi ciing, hoic ¢6 thé c¢dng b sau. Thoi
han ¢dng bd do Uy ban Trong tii quyét dinh. Toan bd van bidn phén
quyét duge gii cho cdc bén dudng sy chim nhat 1a 30 ngay sau phién
hop xét xit cudi cing. Trong trudng hop dic bidt ny ban Trong tai cé
thé quyét dinh gl phdn quyét sau thdi han 30 ngay néu § trén.
Uy ban trong tai ¢6 thé ra quyét dinh b8 sung néu thay riing phan quyét
dd ra ¢6 nhilng diém chua ré hodc chua dude gidi quyét. fIy ban Trong
tii ciing cé thé ra quyét dinh sita chita nhitng di€m in sai hoic nhim lan
vé& mit k¥ thuat tinh todn nhung khéng duge lam thay ddi ndi dung phén
quy€t va ban chat vu kién, cin ci vdo yéu clu clia cdc bén hodc theo
sdng kién ciia Uy ban Trong tai. Quyét dinh b sung hodc sia d6i nét
trén 1A mot bd phidn clda phin quyét. Cdc bén khdng phai trd chi phi lién
quan dén vi€c nay.
Phén quy&t ctia Uy ban Trong tai 1d quy€t dinh chung thdm, khéng thé
khéng cdo trudc bat k¥ tda dn hoiic t6 chife ndo. Cic bén phii tu nguyén
thi hanh trong thdi han quy dinh clia phén quyét.
Né&u phin quyét khong dude ty nguyén thi hanh trong thdi han quy dinh,
s& 4p dung cdc bién phdp culng ché theo phdp ludt clia nudc ndi phén
quyé&t duge yéu ciu thi hanh va theo cdc diéu udc Qudc t€ hiru quan ¢6
hiéu luc ddi vdi loai vu kién ndy.
Uy ban Trong i c6 thé ra quyét dinh k&t thiic vu kién. Quyét dinh k&t
thiic vu kién duge &p dung cho cdc truding hgp sau:
~a. Kbhi nguyén don rit don ki€n.
b. Khi cdc bén dat dugc sy thda thudn trifc ti€p ma khong cdn dén
viéc xét x1f cla IjIy ban Trong tai.
c¢. Khi thi€u nhitng diéu kién cin thi&t € xem xét va gidi quyét vy
kién, k& c3 trudng hop nguyén don khdng hoat dong d€ vy Kién
tién trién trong thdi gian 6 thing.

3. Cdc Trung tim Trong tai khdc ctia Viét Nam:
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Dé thuc hién nguyén tic da dang héa cic hinh thic tai phén kinh t€,
ngay 05/09/1994 Chinh phu da ra Nghi dinh s6 11/CP vé t8 chifc hoat
dong clia trong tai kinh t&€. Nghi dinh nay dd dudc hudng din thyc hién
bdi thong tu 02 ngay 03/01/1995. Cho dén nay & Viét Nam c6 céc 18
chifc trong tai sau:

Trung tam Trong tai Qudc t& Viét Nam

Tru s3; 9 Pao Duy Anh, Ha Néu.

Dién thoai: 84.4. 574 2021/ 574 4001  Fax:84.4.574 3001

Email: vaic-veci @ hn.von.vn

Trung tdm Trong tai Kinh t& Ha ngi:

Tru s&: 90 Phan Bgi Chiu, Q. Hoan Ki€m, Ha Ngi.

Dién thoai: 84.4. 822 0602 Fax: 84.4. 628 0590

Trung tim Trong tai Kinh té Thang Long:

Tru s3: 47 Lé Hong Phong, Q. Ba Dinh, Ha Noi.

Dién thoai: 84.4. 823 1949 Fax: 84.4. 843 5801

Trung tam Trong tai Kinh t& Bic Giang:

Try s&: 65 Nguyén Vin Cit, TX B4c Giang..

Pién thoai: 84. 240.773 2740

Trung tdm Trong tai Kinh t& Sai Gon:

Tru s&: 460 Cdch mang Thang Tdm, P.4, Q. Tan Binh, tp. Ho Chi minh
Dién thoai: 84.8. 844 6975 Fax: 84.8. 811 5820

Trung tam Trong tai Kinh t&€ Cén The:

Try s8: 116 Nguyén An Ninh, tp. Can Tho.

Pién thoai: 84.71. 825296 Fax: 84.71.810328

4. Gi¢i thiéu vé Luit Thudng mai cla nudc Cong hda xa héi chu
nghia Viét Nam, s6 36/2005/ QH 11, ngay 14/06/2005 (Xem Phy luc 4)

5. Gidi thiéu vé Phdp 1énh Trong tai Thuong mai (so 08/2003/PL -
UBTVQH 11 ngay 25/62/2003):

Phdp 1énh clia Chii tich nitéc ban hanh theo Lénh s8 08/2003 L - CTN
ngay 10/03/2003. Phap 1énh gdm 8 chuong, 63 diéw:

Chucng I: Nhiing quy dinh chung;

Chuong II: Thda thudn Trong tai;

Chuong ILI: Trong tai vién;
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Chwong IV: Trung tdm Trong tai;

Chuong V: T4 wng Trong tai;

Chudng VI: Hiy quyét dinh Trong ti, thi hanh quyét dinh bing Trong
tai; |

Chuong VII: Qudn 1y nha nude vé Trong tai;

Chuong VIIL DPiéu khodn thi hanh.

(SE dugc gidi thiéu va thdo ludn k5 hon trén 16p).

Khi nghién citu Phdp Iénh cin dic biét hwu y dén nhiing diém mdi trong
chuong VI. Hién nay Toa Kinh t& x{f theo 2 c4p. Ban 4n so thdm c6 thdi
han 10 ngay dé cdc bén khing cdo. Qud thdi han 10 ngdy ma cdc bén
khong khdng c4o thi ban dn c6 hi€u lyc phdp luat. Né&u ¢6 khédng cdo, thi
tranh chdp s& dugc dua ra xét xit § cdp phic thim. Quyét dinh ciia cip
phiic thdm ¢6 hiéu Iyc phdp ludt. Trong tai Thuong mai chi xif & mot
cip. Quyét dinh clia Trong tai c6 hiéu lwc thi hanh (tfc ¢6 tinh chat
chung thim). Trudc day, do khong ¢6 cd quan thi hanh Quyét dinh
Trong tai, cic bén chi tu nguyén thi hanh. Hién nay, theo quy dinh clia
Phép 1énh, thi bén duge thi hanh c6 quyén ndp don tai cd quan thi hanh
4n d€ yéu ciu thi hanh Quyé&t dinh cla Trong tai (di€u 57).

Thi hanh quy&t dinh trong tai

1. Sau thdi han 30 ngay, k€ tit ngay hét thdi han thi hanh quyét dinh
trong ti, néu mot bén khong ty nguyén thi hanh, ciing khdng yéu cdu
huy theo quy dinh tai Diéu 50 cia Phép l€nh_nay, bén dugc thi hanh
quyét dinh trong tai ¢6 quyén lam ddn yéu cdu co quan thi hanh én cdp
tinh ndi ¢6 tru s8, noi cf trd hodc ndi ¢6 tai sdn clia bén phdi thi hanh,
thi hanh quy€t dinh trong tai.

2. Trong trudng hgp mét trong cic bén c6 yéu cau Toa 4n huy quyét
dinh trong tai thi quyét dinh trong ti dugc thi hanh k& 1 ngay quyét
dinh cia Toa 4n khong huy quyét dinh trong tai c6 higu lyc.

3. Trinh tv, thd tuc va thdi han thi hanh quyét dinh trong tai theo quy
dinh cda phap luit v€ thi hanh dn dén sy.

Theo Didu 50 cdc bén c6 thai han 30 ngay (k€ tir khi nhin duge Quyét
dinh Trong t3i) xem xét, ddng ¥ hay khong déng ¥ véi Quyét dinh cia
Trong tai. N&u khong ddng ¥ thi ho cé thé d&n Toa 4n d€ xin hiy Quyét
dinh Trong tai. Theo Piéu 53.4. khi xét don yéu cdu hiy Quyét dinh
Trong tai, hdi ddng xét xit khong xét lai ndi dung vu tranh chdp ma chi
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kiém tra gidy 13 theo quy dinh ctia Bidu 51, d6i chiéu Quyét dinh Trong
tai véi nhitng quy dinh cia Piéu 54 d€ ra quyét dinh.
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1. Trong hogt dong ngoai thiong do nhiéu nguyén nhén chii quan
va khdch quan, do vd van nhing rii ro, bét trdc, nhitng tranh
chdp, bit dong giita cdc bén co thé xdy ra & moi giai dogn trong
qud trinh thyc hi¢n thuong vu: Dam phdn, sogn thdo-ky két va
16 chitc thuc hién hgp dong; O moi logi hop dong: Hop dong
xudt nhdp khdu hing héa; Hop dong gia cong véi thiong nhan
nitde ngoai; Hop dong chuyén giao cdng nghé,..

2. D& gidm thi€u, ngdn ngita cdc tranh chdp trong hogt djng ngogi
thuong cdn lam 6t tdt cd cdc khdu dam phdn, sogn thdo-ky két
vt 18 chite thuc hién hop déng; Cén nghién ciu, du bdo trudc
nhiing tré ngai, khé khdn, nhitng diéu cé thé xdy ra ngoai mong
mubn, trén co sé 46 ban bac, sogn thdo thit ky liiong nhiing diéu
lhodn Bat khé khdng, khé khdn trd ngai,... vl nhilng gidi phdp
nhdm gidm thiéu nhilng ton that, mat mdt, do nhiing sy kién do
gy ra.

3. D@ gidi quyét nhilng tranh chép, bat déng trong hogi djng ngogi
thitong tritée hét nén ding con dung thuong higng hoa binh véi
461 tic cia minh d8 gigi quyét vu viée. Trong trudng hgp khong
thanh thi c6 thé sit dung cdc phiong phdp mang tinh 14i phdn
(Toa dn quéc gia, trong tai thuong mai quéc &), hodc edc bign
phdp khéng mang tinh tai phdn (hba gidi, trung gian, foa dn
mini,...) d€ gidi quyét. M6i phuong thite déu cé nhitng uu, nhige
diém riéng, vi vy cdn nghién ciu thdt ky dé c6 thé lya chon,
vén dung mot cdch hi¢u qué.

4 Dé cb thé ngdn ngita/ gidi quyét tt nhitng bt déng, tranh chip
trong hogt dpng ngogi thitong thi cdc nha qudn tri ngogi thilong
cdn ndm vitng ludt, diic bigt 1 cdc quy ché phdp Iy cho hop déng
ngogi thitong va Lugt thiuong mai ctia nudc nha.

5. Cdn nghién citu, ndm viing nhiing hinh thitc gidi quyét tranh
chdp & Vigt Nam dé c6 duge sy lsa chon va vén dung phit hop.
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BAI TAP CHUONG XII
(Ung dung Cong udc Vién 1980 va Ludt Thiong mai)

1. Cho biét pham vi tng dung cia CISG (Céng udc Vién 1980). Hgp
déng mua bin mdy bay, tau thly giita 2 qudc gia thanh vién clia Cong
ude Vién c6 dugc diéu chinh bing cong udc nay khdng? Hop dong gia
cdng qudc t&€ co thudc pham vi diéu chinh cia Cong udc Vién 1930
khong? Tai sao?

2. Theo Cong udc Vién 1980 hinh thic hop ddng dugde qui dinh nhu thé
nao? Sau khi Viét Nam gia nhip COng uéc Vién 1980, cdc doanh
nghiép Viét Nam cé thé€ ky hop ddng ngoai thuong biing miéng dudc
khong? Tai sao? Pién bdo va Telex cé duge coi 12 hinh thic van ban
khong?

3. A chao hang ¢d dinh cho B.

B im 13ng khong trd 13i.
A coi d6 1a sy ddng ¥ clia B va ti&n hanh giao hang cho B. B khong
nhin 16 hang d6. A kién B. Viy theo tinh than cGa Cong u6c Vién 1980
thi ai s& thdng kién?

4. MOt hop dong qui dinh s6 hugng hang giao 1a 10.000 MT +/- 5%.
Ngudi ban thyc giao 12.700 MT. Theo tinh than clia Cong wde Vién thi
lugng hang giao thira s& dugc xi 1y nhu th& nao? (ngudi mua cé chap
nh4n khéng va gid cd tinh ra sao?). Né&u hgp ddng thanh todn biang L/C
thi theo anh (chi) cdch xit ly nhu th€ nio la tot nhat khi xdy ra tinh
hudng nay?

5. Mot hgp ddng XK hang thii cdng m§ nghé quy dinh chat lugng hang
héa do ngudi mua xem xét, quyét dinh trudc ngay 1/9/2005. Nhung
ngudi mua khong tdi xem va ciing khéng bio gi cho ngudi ban. Ngay
3/9/2004 ngudi ban ty dong déng hang va thong bdo cho ngudi mua biét.
Ngudi mua khéng c6 ¥ ki€n phan hdi. Ngay 8/9/2005 ngudi bdn giao
hang. Ngay 30/9/2005 hang tdi cang quy dinh. Ngudi mua khong chap
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nhin 1o hang dé. Vay theo Cong udc Vién 1980, trong trudng hdp nay ai
ding? Ai sai?

6. Mot chao hang hét hi¢u Iyc vao ngay 4/9/2005 (Chi nhat). Sing
ngay 5/9/2005 ngudi dugc chao hang chidp nhin bling miéng. Viy 15i
chdp nhdn nay c6 gid tri khéng? Cin cff vao diu dé két luan nhy viy?
Chao hang 1a g1? Chao hang ¢6 hiéu luc khi nio?

7. Mot nha XK An P§ ban bdt mi cho ngudi mua & Viét Nam. Thai
han giao hang khong tr€ qui ngay 15/8. B4t mi 1&n gid, ngudi bin dé
nghi thuong lugng lai nhung ngudi mua khong chiu (L/C di md). Ngudi
XK khong giao hang, ngay 13/8 ngudi XK tuyén bd bit khj khang, lay
Iy do: cOng nhén cdng An P9 bai cong. Thong bdo duge thire hién bing
dién va d€ nghi hoan thdi han giao hang ba thing. Bén mua khéng chip
nhin. Viy ai ding? Ai sai? Bat kha khdng 13 gi?

8. Mdt hgp dong nhdp khdu phan bén qui dinh giao hang vao thdng 10,
nhung sau d6 phin bén 1€n gid, ngudi ban 1dy 1y do dit nudc ho bi bio
nén khong giao hang ding han. Ngudi nhip khdu phdi mua lai hang cda
ngudi khdc d€ giao cho ngudi mua ndi dia, chénh 1&ch gid 1a 100.000
USD, ngoai ra ngudi NK con phdi chiu phat 50.000 USD do giao hang
tré han va khéng dung ph&m chit cho ngudi mua trong nude. Vay trong
trudng hop nay ngudi XK phdi trd boi thudng thiét hai bao nhiéu? Bai
thuding thiét hai 12 gi? (Trinh bay theo tinh thin CISG).

9. Mot 6ng chli Han Qudc xif phat cong nhan Viét Nam bling céch bt
phdi ning ngoai trdi. Cong nhén kién va d& nghi dya vao Cong udc
Vién 1980 d€ phan x&? Lua chon nhu viy ¢6 diing khong?

10. M4t nha XK chiao bdn mét 16 gao vdi cdc didu kién sau:
- Commodity: Rice;

- Quantity: 10,000 MT +/- 5%;

- Shipment:  Not later than 15/5/2005;

-Payment: by L/C.

Nhu vy déa dudc coi la chao hang chua? Chao hang 1a gi?
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11. Ngay 15/1/2005 ngudi ban giii mot chao hang ¢ dinh t6i ngudi
mua, chio hang nay c6 gia tri d€n hét ngay 28/1/2005 (chao hing gdi
bing thw may bay). Ngay 17/1/2005 ngudi bin hiy chao hang (bing
fax). Vay viéc hiy chao hang nay c6 hiéu lyc hay khong? Tai sao?

12. Mot ngudi qudc tich Dai Loan, 18p cong ty 100% vdn nudc ngodi
tai Viét Nam. Trong hdp ddng c6 ghi s dp dung Cong udc Vién 1980
dé phan x¥ c4c tranh chdp (n€u c6) sau ndy, ghi th& diing hay sai? Tai
sa0? '

13. Nha nh4p khdu A mua thi€t bi clia nha xut khdu B. Trong hop déng
khong qui dinh thdi han khi&u nai. Ngay 1/3/2003 ngudi mua nhén hang
tai cidng dén. Vi nhiéu 1y do nén mai ngay 5/3/2005 ngudi mua mdi phat
hién ra hang ¢6 van d€ va-phdt don khi&u nai. Viéc khi€u nai nay c6 gid
tri khong? Tai sao?

14. M6t hop ddng qui dinh 5 nhitng didu khodn sau:

- Commodity: Coffee,

- Quantity: 50 MT.

- Price: USD 505/MT FOB Saigon Port (Incoterms 2000);

- Shipment:  not later than 1/4/2005.

- Payment:  D/P.
Hop ddng khong c6 diéu khodn phat va ghi r5 4p dung Céng udc Vién.
Ngudi bén giao hing ding moi yéu cdu, nhung vi gid ca phé thay déi,
nén ngudi moa khong chiu nhin hing va khong thanh todn. Vay c6 thé
dya vao din dé qui 16i ngudi mua?

15. Mot ngudi Ban & Tiy Ninh ban hang theo diéu kién CPT Kobe
Nhat Bdn. Ngudi ban thué ngudi chuyén chd lién hdp dé van chuyén
hang, ngudi vin ti ddu tién nhén hang tai Tay Ninh. Trén dudng di tir
Tay Ninh dén Tp HO Chi Minh hang gip i ro. Ai phéi chiu ri ro?
Ngudi Mua néi ngudi Ban phdi chiu do ngudi Mua chua nhin ching tur.
Piéu d6 diing hay sai?
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PHY LYC 4
LUAT THUONG MAI

Luét Thirong mai dugc thong qua tai k¥ h’(_)p thit 7, Québc hdi nude Cong
hoa x& hoi chi nghia Vi‘ét Nam khoda X1, sb 36/2005/QH11, ngay 14 thang
6 nam 2005, sau 10 lan s0an thao. Ban soan thao dd tham khao Luat
Thuong mai va Ludt Hop dong ctia 16 nude voi khoang 1.700 trang tai
ligu. Ludt Thuong mai ¢é hiéu lue thi hanh tir ngay 1 thang 1 nam 2006.
Lujt nay thay thé Luat Thuong mai ngay 10 thang 5 ndm 1997.

Luit Thuong mai gbm 9 chuong, 324 diéu:

Chieong 1: Nhing quy dinh chung, tr didu ) dén didu 23.

Chizong 2: Mua béin hang ho, ti didu 24 dén &idu 73.

Chuong 3: Cung img dich vy, i didu 74 dén diéu 87.

Chuong 4: Xic tién throng mai, tir didu 88 dén didu 140.

Chitong 5: Céc hoat dgng trung gian thuong mai, tir didu 141 dén diéu
177.

Churong 6: Mt s6 hoat dong thweng mai cu thé khae, tir didu 178 dén
diéu 291.

Chuong 7: Ché tai trong thwong mai va gidi quyét tranh chip trong
thwong mai, tir didu 292 dén diéu 319.-

Chirong 8: X Iy vi pham phép ludt v& thwong mai, tir didu 320 dén
diéu 322.

Chuong 9: Diéu khodn thi hanh, tir didu 323 dén diéu 324.

Trong khudn khd c6 han cua cubn gido trinh nay, chung t6i xin gioi thiéu
2 chuong (chuong \: Nhitng quy dinh chung \fﬁ chuong 2: Mua bin
hing hod ) c6 lién quan truc tiép dén ndi dung cubn séch dé ban doc tham
khao.

CHUONG |
NHONG QUY PINH CHUNG

MyC 1
PHAM VI DIEU CHINH VA DOI TUQNG AP DUNG

pidu 1. Pham vi diéu chinh
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1. Hoat dong thuong mai thue hién trén lanh thé nudc Cong hoa xa hdi
chii nghia Vi€t Nam.

2. Hoat dong thuong mai thue hién ngoai 1anh thd nuwéc Cong hoa xa hdi
chit nghia Viét Nam trong truong hop chc bén thoa thuan chon ap dung
Luat ndy hodc luat nude ngoai, diéu uée qube t& ma Cong hoa x& hoi chi
nghia Viét Nam 1a thanh vién ¢6 quy dinh 4p dung Luét nay.

3. Hoat dong khong nhdm muc dich sinh loi cila m§t bén trong giao dich
véi thuong nhan thyc hién trén lanh tho nuée Cong hoa xa hdi chu nghia
Viét Nam trong trudng hop bén thuc hién hoat dong khong nham muc
dich sinh loi do chon ap dung Ludt nay.

pitu 2. Db tugng ap dung

1. Thuong nhan hoat déng thuong mai theo quy dinh tai Pidu 1 cta Ludt
nay.

2. T4 chire, ¢4 nhan khac hoat dong c6 lién quan dén thuong mai.

3. Can ¢ vao nhimmg nguyén the cia Luat nay, Chinh phu quy dinh cu thé
viée 4p dung Luat nay déi véi ca nhan hoat ddng thuong mai mét cach doc
lap, thudmg xuyén khong phai ding ky kinh doanh.

pitu 3. Giai thich tir nglr

Trong Ludt ndy, cac tir ngir dudi ddy dugc hidu nhu sau:

1. Hoat d6ng thuong mai la hoat dong nham muc dich sinh loi, bao gf')m
mua ban hang hos, cung tng dich vy, dhu tu, xac tién thuong mai va céc
hoat dong nhim muc dich sinh loi khic.

2. Hang héa bao gdm:

a) Tt cé céc loai ddng san, ké ca ddng san hinh thanh trong tuong lai;

b) Nhitng v4t gén lién véi dat dai.

3. Théi quen trong hoat dong thwong mai la quy thc x{r sy ¢6 ndi dung 5
rang dwoc hinh thanh va l3p lai nhidu 13n trong mot thoi gian dai gilta cac
bén, dugc céc bén méc nhién thira nhin 8 x4c dinh quyén va nghia vu cia
céc bén trong hop ddng thuong mai.

4. Tap quén thwong mai 12 thoi quen duoc thira nhén rong réi trong hoat
dong thwong mai trén mdt vung, mién hodc mot linh vyre thuong mai, c6
ndi dung rd rang dugc cac bén thua nhén d& xéc dinh quyén va nghia vu
clia cac bén trong hoat dong thuong mai.
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5. Thong diép dir liéu 12 théng tin duoc tao ra, gui di, nhan va luu gifr
bang phuong tién dién tir.

6. Van phong dai dién ciia thwong nhan nuéc ngoai tai Viét Nam Ia don vi
phu thudc cia thuong nhén nuée ngoai, duge thanh 1ap theo quy dinh cua
phép luat Viét Nam dé tim hiéu thi trudmg va thye hién mot so hoat dong
xtc tién thuong mai ma phéap ludt Viét Nam cho phép.

7. Chi nhénh cia thwong nhdn nudc ngoai tai Viét Nam la don vi phu
thudc cia thurong nhin nude ngoai, duoc thanh lép va hoat dong thuong
ma1 tai Viét Nam theo quy dinh cia phap ludt Viét Nam hodc didu uoc
quoc t& ma Cong hoa x# héi chi nghia Viét Nam la thanh vién.

8. Mua ban hing ho4 la hoat d6ng thuong mai, theo d6 bén ban c6 nghia
vu giao hang, chuyén quyén s& hiru hang hoéa cho bén mua va nhan thanh
to4n; bén mua ¢ nghia vy thanh toan cho bén bén, nhén hang va quyén s&
hitu hang hoa theo thda thudn.

9. Cung tng dich vy 1a hoat dong thuong mai, theo d6 mot bén (sau diy
goi 14 bén cung tmg dich vu) c6 nghia vu thye hién dich vy cho mét bén
khéc va nhén thanh toén; bén sir dung dich vu (sau day goi 1a khach hang)
c6 nghia vyt thanh toan cho bén cung umg dich vy va str dung dich vu theo -
théa thudn.

10. Xte tién thwong mai 13 hoat dong thic ddy, tim kiém co héi mua bén
hang hoa va cung umg dich vy, bao gdm hoat dong khuyén mai, quang cao
thuong mai, trung by, gidi thiéu hang hoa, dich vu va hdi cho, trién 1am
thurong mai.

11. Cac hoat dong trung gian thuong mai la hoat dong cia thuorng nhan dé
thue hién céc giao dlch thuong mai cho mét hodc mét s6 thuong nhan
duge xac dinh, bao gbm hoat dong dai dién cho thuong nhén, mdi giGi
thuong mai, uy thac mua ban hang hoa va dai 1y thuong mai.

12. Vi pham hop ddng 1a viéc mdt bén khong thyre hign, thuce hién khong
day du hogc thue hién khdng ding nghia vu theo thoa thuén gifta céc bén
hoic theo quy dinh cia Lut nay.

13. Vi pham co ban 13 sy vi pham hop dbng cia mot bén gay thiét hai cho
bén kia dén mirc 1am cho bén kia khong dat duge muc dich coa vige giao
két hop dbneg.

14. Xut xir hang hoa 12 nuée hogc ving lanh thé noi san xuat ra toan bd
hang hoa hodc noi thuc hién cong doan ché bién co ban cudi cing dbi voi
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hang hod trong truémg hop ¢é nhiéu nude hodc ving lanh thé tham gia vao
qué trinh san xuét hang hoa d6.

15. Céc hinh thire ¢6 gia tri tuong duong vin ban bao gdm dién béo, telex,
fax, thong diép dir li¢u va cac hinh thite khéc theo quy dinh cia phap lujt.
pidu 4. Ap dung Luat thuong mai va phap luét ¢6 1ién quan

1. Hoat djng thuong mai phai tuén theo Luét thwong mai va phép ludt c6
lién quan.

2. Hoat dong thwong mai dic thu duge quy dinh trong luat khac thi ap
dung quy dinh cna luét dé.

3. Hoat dfng thuong mai khdng duge quy dinh trong Ludt thuong mai va
trong cac ludt khac thi 4p dung quy dinh ciua B$ ludt dan sur.

pidu 5. Ap dung didu udc quic té, phap luat nudc ngoai va tdp quan
thuong mai québc té

1. Truomg hop diéu uéc quéc té ma Cong hoa xa hdi chu nghia Viét Nam
la thanh vién ¢ quy dinh 4p dung phép ludt nuéc ngoai, tdp quan thuong
mai quéc té hoac cé quy dmh khac vai quy dinh cia Ludt nay thi 4p dung
quy dinh ciia diéu udc qubc té do.

2. Cac bén trong giao dich thuong mai c6 yéu t6 nude ngoai duoc thoa
thuan 4p dung phap luét nuéc ngodi, tip quan thuong mai qubc t& néu
phap ludt nudc ngoai, tip quan thuong mai qudc té dé khong trai véi cac
nguyén tic co ban ctia phap ludt Viét Nam.

piéu 6, Thuong nhin

1. Thuong nhén bao gém td chirc kinh té dugc thanh 1ap hop phap, c4
nhén hoat ddng thuong mai mét cach doc lap, thudng xuyén va céd ding ky
kinh doanh.

2. Thwong nhan cé quyén hoat déng thuong mai trong céc nganh nghé, tai
cac dia ban, dudi cac hinh thirc va theo cac phuong thitc ma phép luét
khong cm.

3. Quyén hoat déng thuong mai hop phép cua tercmg nhén dugc Nha
nude bao ho.

4. Nha nuée thye hién doc quyén Nha nuée cé thdi han vé hoat déng
thwong mai dbi voi mdt sé hang héa, dich vy hodic tai mét sé dia ban dé
bao dam l¢i ich quéc gia. Chinh phi quy dinh cu thé danh muc hang héa,
dich vy, dia ban doc quyén Nha nude.
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pidu 7. Nghia vu ding ky kinh doanh clia thuong nhan

Thuong phan ¢6 nghia vu ding ky kinh doanh theo quy dinh cua phap
tuat. Truomg hop chua dang ky kinh doanh, thuong nhén van phai chiu
trach nhiém vé moi hoat dong cua minh theo quy dinh cla Lut nay va
quy dinh khéc clia phap luat.

Pidu 8. Co quan quéan Iy nha nude vé hoat dong thuong mai

1. Chinh phu théng nhat quan 1y nha nude vé hoat dong thuong mai.

2. B4 Thuong mai chju trach nhiém trudc Chinh pht thuc hién viéc quan
1y nha nudc v& hoat dong mua ban hang héa va cac hoat dong thuong mal
cu thé dugce quy dinh tai Luat nay.

3. B, co quan ngang bd trong pham vi nhiém vu, quyén han ctia minh ¢6
trach nhiém thuc hién viéc quan 1y nha nudc vé cac hoat ddng thuong mai
trong linh vue duge phén cong.

4. Uy ban nhan dan céc cp thyc hién viéc quan 1y nha nudc vé céc hoat
dong thuong mai tai dia phuong theo sy phén cép ctia Chinh ph.

pidu 9. Hiép hdi thuong mai

1. Hiép hoi thuong mai duge thanh 1ap dé bao vé quyén va loi ich bop
phap cta thuong nhén, déng vién thuong nhén tham gia phat trién thurong
mai, tuyén truyén, phd bién céc quy dinh cia phép ludt vé thuong mai.

2. Hiép hoi thuong mai dugc tb chirc va hoat dong theo quy dinh cta phap
luat vé hoi.

Myc 2
NHOPNG NGUYEN TAC cg BAN TRONG HOAT BONG
THUONG MAI
pitu 10. Nguyén tic binh ding truéc phap ludt ciia thuong nhén trong
hoat dong thuong mai
Thuong nhan thudc moi thanh phén kinh té binh ding truéc phap ludt
trong hoat ddng thuong mai. -
pidn 11. Nguyén tic tu do, tw nguyén thoa thudn trong hoat déng thuong
mai
1. Céc bén c6 quyén tu do thoa thuan khdng trai véi cac quy dinh cua phap
luét, thuén phong my tuc va dao dirc xa hoi dé xac 1ap cac quyén va nghia
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vu clia céc bén trong hoat dong thuong mai. Nha nudc tén trong va bao hd
cac quyén do.

2. Trong hoat dong thuong mai, cac bén hoan toan tu nguyén, khéng bén
nao duoc thue hién hanh vi ap dat, cudng ép, de doa, ngén can bén nao.
pidu 12. Nguyén téc ap dung théi quen trong hoat dong thuong mai duge
thiét lap gifra cac bén

Trir truomg hgp ¢ thoa thudn khac, cac bén dugc coi 12 mac nhién ap
dung théi quen trong hoat ddng thuong mai d3 dugc thiét lap gifra cac bén
46 ma chc bén da biét hoac phai biét nhung khéng dugc trai véi quy dinh
cua phép luat. )

pitu 13. Nguyén thc 4p dung tép quan trong hoat dong thuong mai
Trudmg hop phap ludt khong cé quy dinh, céc bén khong c6 thoa thudn va
khong c6 thoi quen da duoc thidt 1ap gifra cac bén thi 4p dung tép quan
thuong mai nhung khéng duoc trai véi nhitng nguyén tic quy dinh trong
Luét nay va trong Bd ludt dén su.

Pidu 14. Nguyén tic bio vé loi ich chinh dang ca nguoi tiéu dung

1. Thurong nhan thuc higén hoat dong thwong mai c6 nghia vu thong tin day
&0, trung thue cho ngudi tidu dung v& hang hoa va dich vu ma minh kinh
doanh va phai chiu trach nhig¢m v& tinh chinh xéc cia cac thong tin do.

2. Thuong nhan thuc hién hoat ddng thuong mai phai chiu trach nhi¢m vé
chit luong, tinh hop phép cita hang hoa, dich vy ma minh kinh doanh.
piéu 15. Nguyén thc thira nhan gia tri phap ly cha théng diép dir liéu
trong hoat dong thuong mai _

Trong hoat dong thuong mai, cic thong digp dir liéu dap ung cac diéu
kién, tidu chudn k¥ thuft theo quy dinh cta phap ludt thi dugc thira nhén
c6 gid tri phap ly twong duong vin ban.

Myc 3
THUPONG NHAN NUGC NGOAI HOAT PQNG THUONG MAI
TAl VIET NAM

Pidu 16. Thuong nhin nudc ngoai hoat djng thrrong mai tai Viét Nam

1. Thuong nhin nudc ngoai 1a thuong nhan duoc thanh 1ap, ding ky kinh
doanh theo quy dinh cua phap ludt nwéc ngoai hodc dugc phdp ludt nudc
ngoai cong nhan.
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4. Nop thué, phi, 1 phi va thue hién cic nghia vy tai chinh khéc theo quy
dinh cua phép ludt Viét Nam.

5. Péo cao hoat dong cia Van phong dai dién theo quy dinh cia phap luit
Viét Nam.

6. Céc nghia vu khac theo quy dinh cia phap lugt.

Pitu 19. Quyén cia Chi nhanh

1. Thué truy sé, thué, mua cac phuong tién, vit dung can thiét cho hoat
dong cia Chi nhanh.

2. Tuyén dung lao ddng 12 ngudi Viét Nam, ngudi nude ngoai dé 1am vide
tai Chi nhanh theo quy dinh cta phéap luat Viét Nam.

3. Giao két hop d{mg tai Viét Nam phi hop vé6i ndi dung hoat dong duoc
quy dinh trong giay phép thanh 1dp Chi nhanh va theo quy dinh cua Luat
nay.

4. M¢ tai khoan bing dbng Viét Nam, bing ngoai té tai ngan hang dugc
phép hoat dong tai Viét Nam.

5. Chuyén l¢i nhudn ra nuéc ngoai theo quy dinh ciia phap ludt Viét Nam.
6. C6 con d4u mang tén Chi nhénh theo quy dinh ciia phap Juat Viét Nam.
7. Thuc hién cac hoat dong mua ban hang hoéa va cac hoat ddng thuong
mai khic phu h0'p voi glay phep thanh 14p theo quy dinh cua phép luét

Vlf;t Nam va didu uée quéc t& ma Cong hoa xa h01 chi nghia Viét Nam la
thanh vién.

8. Cac quyén khéc theo quy dinh cua phap luat.

Pid¢u 20. Nghia vy cia Chi nhanh

1. Thye hién ché d9 ké toan theo quy dinh cta phap luit Viét Nam; trudéng
hop cin 4p dung ché d6 ké toan thong dung khéc thi phai dugc B Tai
chinh nudc Cong hda x4 hdi chi nghia Viét Nam chép thusn.

2. Bao cdo hoat ddng cua Chi nhanh theo quy dinh cua phap ludt Viét
Nam.

3. Cac nghia vu khac theo quy dinh cia phép luat.

pidu 21. Quyén va nghia vy ciia doanh nghiép ¢6 vén du tu nudc ngoai
Quyén va nghia vu cia doanh nghiép c6 vén ddu tir nwée ngoai duge xéc
dinh theo quy dinh cia phdp lujt Vigt Nam hoidc didu uéc quic té ma
Cong hoa x& héi chiy nghia Vi¢t Nam 1a thanh vién.
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pidu 22. Thim quyén cho phép thuong nhin nudc ngoai hoat dong
thurong mai tai Viét Nam '
1. Chinh phu thong nhit quéan 1y viéc cho phép thuong nhin nuéc ngoai
hoat dong thirong mai tai Viét Nam.
2. B Ké hoach va Dau trr chiu tréch nhiém truge Chinh phi quan 1y viéc
chp gidy phép cho thuong nhan nudc ngoai dAu tr vao Viét Nam theo quy
dinh cta phap lujt Viét Nam. :
3. B$ Thuong mai chiu trich nhigm truoc Chinh phil quan ly viéc chp gidy
phép thanh 1ap Van phong dai dién cua thuong nhin nudc ngoai tai Vi€t
Nam; thanh 14p Chi nhanh, doanh nghiép lién doanh, doanh nghig¢p 100%
vén nuéc ngodi tai Viét Nam trong trudmg hop thuong nhéan d6 chuyén
thire hién hoat dong mua ban hang hoéa va céac hoat dong lién quan tryc
tiép dén mua ban hang hoa theo phap ludt Viét Nam va phi hgp véi diéu
wée quéc té ma Cong hoa xa hoi chit nghia Viét Nam 14 thanh vién.
4. Truomg hop phap ludt chuyén nganh ¢6 quy dinh cu thé vé thdm quyén
cia bd, co quan ngang bd chiu trach nhiém trude Chinh phu quan by vige
cap gidy phép cho thuong nhéan nude ngoai hoat dong thuong mai tai Viét
Nam thi thye hién theo quy dinh cia phép ludt chuyén nganh do.

Bidu 23. Chim dirt hoat dong tai Viét Nam ciia thuong nhan nurde ngoai
1. Thuong nhin nu6c ngoai chim dit hoat dong tai Viét Nam trong cac
truomg hop sau day: :

) Hét thoi han hoat dong ghi trong gidy phép;

b) Theo d& nghi cua thuong nhén va duoc co quan quan 1y nha nudc ¢b
thim quyén chip nhén;

¢) Theo quyét dinh cia co quan quan 1y nha nurde ¢6 thim quyén do vi
pham phap luat va quy dinh cua gidy phép;

d) Do thwong nhan bi tuyén bb pha san;

d) Khi thuong nhan nuéc ngoai cham dirt hoat ddng theo quy dinh cua
phép ludt nrdc ngoai 451 v6i hinh thie Vin phong dai dign, Chi nhanh va
tham gia hop ddng hop tac kinh doanh v6i bén Vigt Nam;

e) Céc trudmg hop khac theo quy dinh cta phap luét.

2. Trude khi chdm ditt hoat dong tai Viét Nam, thuong nhin nudc ngoai
¢6 nghia vu thanh toén cic khoan ng va cac nghia vy khac v&i Nha nude,
t4 chirc, ¢4 nhan c6 lién quan tai Viét Nam.
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CHUONG |l
MUA BAN HANG HOA
- MUC 1
CAC QUY P|NH CHUNG DOt VO1 HOAT BONG
MUA BAN HANG HOA
piu 24. Hinh thirc hgp déng mua ban hang hoa
1. Hop ddng mua bén hang hoa duge thé hién bing 101 néi, bang vin ban
hodc dugc xéc 14p bang hanh vi cu thé.
2. Pbi véi cac loai hop ddng mua ban hang hoa ma phap luat quy dinh
phai duge 14p thanh vin ban thi phai tuén theo cac quy dinh do.
Pidu 25. Hang hoa cdm kinh doanh, hang hoa han ché kinh doanh, hang
hoa kinh doanh ¢6 diéu kién
1. Can ¢ vio didu kién kinh té - x3 hoi cila timg thdi ky va didu ude qude
t& ma Cong hoa x3 hdi chd nghia Viét Nam la thanh vién, Chinh phu quy
dinh cy thé danh myc hang hod cdm kinh doanh, hang hoa han ché kinh
doanh, hang ho4 kinh doanh ¢6 didu kién va diéu kién dé dugc kinh doanh
hang héa do.
2. Di v6i hang hoa han ché kinh doanh, hing hoa kinh doanh c6 diéu
kién, viéc mua ban chi dugc thuc hién khi hang ho4 va cac bén mua ban
hang hoa ddp g day du c4c diéu kién theo quy dinh cua phap luat.
pitu 26. Ap dung bién phap khin cép dbi vdi hang héa luu théng trong
mrde
1. Hang héa dang duoc luu thong hop phap trong nude bi 4p dung mét
hodc cac bién phdp budc phéi thu hdi, cAm hru théng, tam ngl‘.mk luu
thong, luu thong ¢é didu kién hofic phai c6 gidy phép dbi véi mot trong
cac trudmg hop sau day:
a) Hang hoa d6 1a ngubn gbc hodc phuong tién lay truyén cac loai dich
bénh;
b) Khi xay ra tinh trang khén cip.
2. Céc didu kidn cy thé, trinh ty, thi tyc va thim quyén cong bd viée 4p
dung bién phap khén cp di véi hang héa luwu théng trong nude dugce thue
hién theo quy dinh cia phép luét.
pidu 27. Mua ban hang hoa quéc té
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1. Mua ban hang hoa quéc té duoc thure hign dudi cac hinh thirc xuét khau,
nhip khéu, tam nhép, tai xuét, tarn xuét, tai nhép va chuyén khau.

2. Mua ban hang hoi qudc t€ phai dugc thuc hién trén co sé hop déng
bang van ban hoic bang hinh thic khac ¢6 gia tri phap 1y trong duong,
pidu 28. Xuit khdu, nhip khiu hang hoa

1. Xuét khdu hang héa 1& viéc hang hoa duoc dua ra khéi lanh thé. Viét
Nam hodc dua vao khu vuc dic biét nam trén lanh thd Viét Nam duoc coi
1a khu vire hai quan riéng theo quy dinh ctia phap luat.

2. Nhép khiu hang héa 14 viéc hang hoa duge dua vio lanh thd Viét Nam
tir nude ngoai hodc tur khu vuc dac biét nam trén lanh thé Viét Nam dwoc
coi 1a khu vire hai quan riéng theo quy dinh cua phap luat.

3. Cin ctt vao didu kién kinh t& - xa hdi cua timg thoi ky va diéu ude qude
té ma Cong hoa xi hdi chu nghia Viét Nam la thanh vién, Chinh phi quy
dinh cy thé danh muc hang hoéa cAm xuét khéu, cAm nhép khiu, danh muc
hang hoa xudt khiu, nhip khiu theo gidy phép clia co quan nha nuéc co
thim quyén va thi tuc cip gidy phép.

Bié_u 29. Tam nhip, ta xué‘il, tam Xudt, tai nhép hang hoa

1. Tam nhap, tai xuit hang hoa la viéc hang hod dugc dua tir nuéc ngodi
hoic tir cac khu vue déc biét nim trén lanh thd Viét Nam dugce coi 1 khu
vire hai quan riéng theo quy dinh ciia phap luat vao Viét Nam, ¢ lam thu
tuc nhap khiu vao Viét Nam va lam tha tuc xuét khdu chinh hang hoé do
ra khéi Viét Nam.

2. Tam xudt, tdi nhip hang hoa 14 viéc hang hod dugc dua ra nude ngoai
ho#ic dua vao cdc khu vuc dic biét nim trén lanh thd Viét Nam duoc coi la
khu vurc hai quan riéng theo quy dinh cia phap ludt, c6 lam thu tyc Xudt
khéu ra khoi Viét Nam va lam tha tyc nhip khau lai chinh hang hoa dé
vao Viét Nam.

3. Chinh phit quy dink chi tiét v& hoat dong tam nhip, tai xust, tam xuat,
tai nhdp hang hda.

pitu 30. Chuyén khiu hang hoa

1. Chuyén khéu hang héa 1a viéc mua hang tir mdt nuée, ving lanh tho dé
ban sang mdt nudc, ving lanh thd ngoai lanh thé Viét Nam ma khong lam
thii tuc nhip khdu vao Viét Nam va khéng lam thu tuc xust khéu ra khoi
Viét Nam.
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2. Chuyén khéu hang hoa duoc thuc hién theo cac hinh thirc sau day:

a) Hang hda dugc van chuyén thing tir nudc xudt khdu dén nudc nhap

khéu khong qua cira khau Viét Nam;

b) Hang héa dugc van chuyén tir nude xuit khiu dén nude nhap khau cé

qua cira khéu Viét Nam nhung khong 1am tha tuc nhap khéu vao Viét

Nam va khong lam thu tuc xuét khau ra khoi Viét Nam;

¢) Hang héa duge van chuyén tir nude xuét khiu dén nuoc nhap khau co

qua cua khéu Viét Nam va dua vao kho ngoai quan, khu vuc trung chuyén

hang hod tai cac cang Viét Nam, khong lam tha tue nhép khéu vao Viét

Nam va khong lam thu tuc xuét khiu ra khoi Viét Nam.

3. Chinh phu quy dinh chi tiét vé hoat dong chuyén khiu hang héa.

pitu 31. Ap dung cac bién phap khin cap dbi véi hoat dong mua ban

hang hoa qubc té

Trong trudng hop can thiét, dé bao vé an ninh quéc gia va cac 1gi ich qubc

gia khac phu hop v&i phap luét Viét Nam va didu uée qudc & ma Cong

hoa x4 hdi chi nghia Viét Nam la thanh vién, Thi tuéng Chinh phu quyét

dinh ap dung céc bién phap khin cip d6i véi hoat dong mua ban hang héa

quéc té.

piiu 32. Nhin hang hoa lwu thong trong nuéc va hang hoa xudt khau,

nhép khau

1. Nhan hing hoa la ban viét, ban in, ban v&, ban chup cua chir, hinh v&,

hinh anh dugc dan, in, dinh, dic, cham, khic truc tiép trén hang hoé, bao

bi thuong phém cua hang hod hodc trén cac chét liéu khac duoc gan lén

hang ho4, bao bi thuong pham ctia hang hoa.

2. Hang héa luu thong trong nudc, hang hoa xudt khéu, nhap khau phai co
‘nhén hang hoa, trir mot s6 trudmg hop theo quy dinh cta phap luat.

3. Céc ndi dung cin ghi trén nhin hang héa va viéc ghi nhén hang hoa

dugc thuc hién theo quy dinh coa Chinh phu.

Pidu 33. Gidy chimg nhén xuét xir hang hoa va quy tac xuét xit hang hoa

1. Hang hod xuét khéu, nhap khiu phai ¢6 gidy chimg nhin xuét xit trong

cac truong hop sau day:

a) Hang héa duge huong wu dai vé thué ho#ic wu dai khic;

b) Theo quy dinh cta phap luat Viét Nam hodc didu wée qubc té ma Cong

hoa xa hoi chi nghia Viét Nam 1a thanh vién.
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2. Chinh phu quy dinh chi tiét v& quy tic xuht xit hang hod xut khéu,
nhap khau.
MycC 2
QUYEN VA NGHIA VY CUA CAC BEN TRONG
HOP BONG MUA BAN HANG HOA
pitu 34. Giao hang va chimng tir lién quan dén hang hoa
1. Bén ban phai giao hang, chimg tir theo thoa thuén trong hop ddng vé sb
lugng, chét luong, céch thirc dong g6i, bdo quan va céc quy dinh khac
trong hop dong.
2. Truong hop khéng ¢6 thoa thuén cu thé, bén ban c6 nghia vu giao hang
va chimg tir lién quan theo quy dinh clia Luét nay.
pidu 35. Dia diém giao hang
1. Bén ban cé nghia vu giao hang dung dia diém da thoa thufn.
2. Trudng hop khéng c6 thoa thuan vé dia didm giao hang thi dia diém
giao hang dugc xac dinh nhr sau:
a) Truimg hop hang hoé ia vét gin lidn voi dét dai thi bén ban phai giao
hang tai noi 6 hang hod dé;
b) Trudmg hop trong hop dong cé quy dinh vé vin chuyén hang hoé thi
bén bén ¢6 nghia vu giao hang cho ngudi vén chuyén diu tién;
¢) Trudng hop trong hop ddng khong c6 quy dinh vé& vin chuyén hang
hod, néu vao thei diém giao két hop dong, cac bén biét duge dia diém kho
chita hang, dia diém xép hang hoic noi san xuét, ché tao hang hod thi bén
. ban phai giao hang tai dia diém do;
d) Trong céc trudmg hop khac, bén béan phai giao hang tai dia diém kinh
doanh ciia bén ban, néu khong c6 dia diém kinh doanh thi phai giao hang
tai noi cu tra cta bén bén duoc xéc dinh tai thoi diém giao két hop ddng
mua ban.
Didu 36. Trach nhiém khi giao hang c6 lién quan dén ngudi vén chuyén
1. Truomg hop hang héa duge giao cho ngudi van chuyén nhung khong
dwoc xac dinh 13 bing ky md hiéu trén hang hda, chimg tir van chuyén
hodc cach thirc khac thi bén ban phai thong bdo cho bén mua vé viée da
giao hang cho ngudi van chuyén va phai xac dinh r6 tén va céach thic nhén
biét hang hoa duge véan chuyén.
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2. Trudmg hop bén ban cé nghia vy thu xép viée chuyén ché hang hoa thi
bén ban phai ky két cac hop ddng can thiét 4 viée chuyén ché duoc thuc
. hién t6i dich bang cac phuong tién chuyén ché thich hop véi hoan canh cu
thé va theo cic didu kién thong thuong ddi véi phuong thirc chuyén ché
do.

3. Trudmg hop bén bén khong ¢ nghia vu mua bao hiém cho hang hoa
trong qua trinh vén chuyén, néu ben mua c6 yéu cau thi bén ban phai cung
cap cho bén mua nhimg thong tin cn thiét lién quan dén hang hoa va viéc
van chuyén hang hoa dé tao didu kién cho bén mua mua bao hiém cho
hang hod d6.

pidu 37. Thoi han giac hang

1. Bén bén phai giao hang vao dung thoi diém giao hang da thoa thuén
trong hop dong.

2. Trucmg hop chi cé thoéa thuin vé thdri han glao hang ma khéng xac dinh

thoi diém giao hang cu thé thi bén ban ¢6 quyén giao hang vao bét k¥ thoi
diém nao trong thoi han d6 va phai thong bao trudce cho bén mua.

3. Truémg hop khong cé thoa thudn vé thoi han g1a0 hang thi bén ban phai
giao hang trong mdt thoi han hop 1y sau khi giao két hop dong.

pitu 38. Giao hang trirdc thoi han 43 théa thuan

Truorng hop bén ban giao hang trude th(n han di théa thudn thi bén mua
c¢6 quyén nhan hodc khong nhin hang néu cac ben khéng cé thoa thuédn
khac.

pidu 39. Hang hod khong phti hop vdi hop dbng

1. Trudmg hop hop ddng khéng c6 quy dinh cu thé thi hang hoa dugc coi
la khéng phi hop v6i hop déng khi hang hod d6 thudc mdt trong cac
trirong hop sau day:

a) Khong phi hop véi muc dich sir dyng théng thudng cua cac hang hoa
clng ching loai;

b) Khéng phit hop véi bét ky myc dich cy thé nao ma bén mua di cho bén
ban biét hodic bén ban phai biét vao thoi diém giao két hop dong;

¢) Khong bao dam chit lwong nhu chét luong cia miu hang hoid ma bén
ban G4 giao cho bén mua;
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d) Khéng dugc bao quan, déng goi theo céch thie thng thuong dbi voi
joai hang hoa d6 hogc khéng theo cach thic thich hop dé bao quan hang
ho4 trong trudmg hop khong ¢6 céch thire bao quan thong thuomg.

2. Bén mua c6 quyén tir chi nhan hang néu hang hoa khéng phu hop véi
hop dong theo quy dinh tai khoan 1 Diéu nay.

pitu 40. Tréch nhiém déi véi hang hoa khéng pht hop véi hop dong

Trir trudmg hop cac bén ¢6 thoa thudn khdc. trich nhiém 461 voi hang héa
khong phi hop vai hop déng dugc quy dinh nhur sau:

1. Bén ban khong chiu trach nhiém vé bét ky khiém khuyét ndo cla hang
hod néu vao thoi didm giao két hop ddng bén mua da biét hogc phai biét
vé nhitng khiém khuyét d6;

2. Trir tredmg hop quy dinh tai khoan 1 Diéu nay, trong thoi han khidu nai
theo quy-dinh cua Luat nay, bén ban phai chju trach nhiém vé bét ky
khiém khuyét nio cia hang hoa da c6 trude thoi diém chuyén rii ro cho
bén mua, k& ca tnromg hop khiém khuyét d6 dugc phat hién sau thoi diém
chuyén i 105 .

3. Bén ban phéi chiu trach nhiém vé khiém khuyét ciia hang héa phét sinh
sau thoi didm chuyén rti ro néu khiém khuyét d6 do bén bén vi pham hop
dong. _ ' ' ' '
pitu 41. Khiic phuc trong trudmg hop giao thiéu hang, giao hang khong
phut hop véi hop dong .

{.. Trir treomg hop ¢6 thoa thuan khéc, néu hop ddng chi quy dinh thoi han
giao hang va khong xac dinh thai diém giao hang cu thé ma bén bén giao
hang trudc khi hét thoi han giao hang va giao thiéu hang hojic giao hang
khéng ph hop véi hgp dong thi bén ban vén c6 thé giao phén hang con
thidu hojic thay thé hang hoé cho phti hop voi hop dbng hodc khic phuc su
khong phit hop cuia hang hoa trong thoi han con lai. ' - .

2. Khi bén ban thuc hién viée khiic phuc quy dinh tai khoan 1 Diéu nay ma
gy bét loi hodc lam phét sinh chi phi bt hop 1y cho bén mua thi bén mua
¢6 quyén yéu céu bén ban khic phyc bét 101 hoic chiu chi phi d6.

Bidu 42, Giao chimg tir lién quan dén hang hod

1. Trudmg hop c6 thoa thudn vé viéc giao chimg tir thi bén ban 6 nghia vu
giao chimg tur lién quan dén hang hod cho bén mua trong thdi han, tai dia
diém va bing phuong thitc da thoa thudn.
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2. Trudmg hop khong co thoa thudn vé thoi han, dia didm giao chimg tir
lién quan dén hang hoa cho bén mua thi bén bén phai giao chimg tir lién
quan dén hang hoa cho bén mua trong thesi han va tai dia diém hop 1y dé
bén mua c6 thé nhin hang.

3. Trudng hop bén ban di giao chimg tir lién quan dén hang hod trudc thai
han thoa thuan thi bén ban vin c6 thé khic phuc nhimng thiéu sot cha cac
chimg tir nay trong thoi han con lai.

4. Khi bén ban thuc hién viéc khic phuc nhimg thiéu sot quy dinh tai
khoan 3 Didu nay ma gy bét loi hodc lam phat sinh chi phi bét hop 1y cho
bén mua thi bén mua c6 quyén yéu ciu bén ban khic phuc bét loi hodc
chiu chi phi do. '

pidu 43. Giao thira hang

1. Trudng hop bén ban giao thira hang thi bén mua ¢ quyén tur chéi hoic
chip nhén sb hang thira do. _

2. Truong hep bén mua chip nhén s& hang thira thi phai thanh toan theo
gia thoa thudn trong hop ddng néu cac bén khong cb thoa thuan khac.

Pitu 44. Kiém tra hang hod trudc khi giac hang

1. Truong hop cac bén co6 thoa thuan dé bén mua hodic dai dién cia bén
mua tién hanh kiém tra hang hoa truée khi giao hang thi bén ban phai bao
dam cho bén mua hoic dai dién cta bén mua co didu kién tién hanh viéc
kiém tra. |

2. Trir trudmg hop c6 thoa thuén khac, bén mua holc dai dién ciia bén mua
trong truong hop quy dinh tai khoan 1 Diéu nay phai kiém tra hang hoa

trong mot thoi gian ngan nhat ma hoan canh thirc té cho phép; trwdng hop
_hop déng c6 quy dinh v& viée van chuyén hing hoéa thi viée kiém tra hang
hoé c6 thé duoc hofin lai cho t6i khi hang hoa dugc chuyén t&i dia diém
dén. _ o

3. Trudmg hop bén mua hodc dai dién ca bén mua khong thye hign viée
kidm tra hang héa trudc khi giao hang theo thoa thuin thi bén béan co
quyén giao hang theo hop ddng. ) | o

4. Bén ban khong phai chiu trich nhiém vé nhitng khiém khuyét cia hang
hoa ma bén mua hoic dai dién cia bén mua d4 biét hodc phai biét nhung
khong thong bao cho bén ban trong thoi han hop 1y sau khi kiém tra hang
hoa. ' '
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5. Bén ban phai chiju tréch nhiém vé nhimg khiém khuyét ciia hang hod ma
bén mua hojic dai dién cia bén mua da kiém tra néu cac khiém khuyét cia
hang hoa khong thé phat hién duqc trong qua trinh klem tra bang bu:n
phép théng thuong va bén ban da biét hodic phai biét Ve cée khiém Khuyét
d6 nhimg khdng thong bao cho bén mua.

Pidu 45. Nghia vu bao dam quyén s& hitu dbi voi hang hoa

Bén ban phai bao dam:

1. Quyén s& hiru cua bén mua dbi véi hang héa da ban khéng bj tranh
chép boi bén thir ba;

2. Hang héa d6 phai hop phap;

3. Viéc chuyén giao hang hoa la hop phap.

Pidu 46. Nghia vu bao dam quyén s hiru tri tué déi v6i hang hoad

1. Bén ban khdng dugc ban hang héa vi pham quyén so hiru tri tug. Bén
ban phai chiu trich nhiém trong trudng hop c6 tranh chap lién quan dén
quyén s& hitu tri tué do1 voi héng hoéa da ban.

2. Truorng hop bén mua yéu cau bén ban phal tudn theo ban vé ky thuat,
thiét ké, cong thirc hodic nhung s liéu chi tiét do bén mua cung cép thi bén
mua phai chju trach nhiém vé céc khiéu nai lién quan dén nhimg vi pham

quyén s& hira tri tué phat sinh tir viéc bén ban dd tudn thi nhimg yéu clu
cua bén mua.

Didu 47. Yéucu thﬁng bao

1. Bén b4n mét quyén vién din quy dinh tai khoan 2 Didu 46 ctia Ludt nay
néu bén ban khong théng bao ngay cho bén mua vé& Khiéu nai cua bén thu
ba d6i v&i hang hoa dugc giao sau khi bén ban da biét hoic phal biét vé

khiéu nai do6, trir truémg hop bén mua di biét hodc phai biét vé& khiéu nai
cta bén tha ba.

2. Bén mua mat quyén vién dan quy dinh tai Didu 45 va khoan 1 Diéu 46
ctia Lujt ndy néu bén mua khdng thdng bao ngay cho bén ban vé khiéu nai
ciia bén thu ba dbi véi hang hoa duge giao sau khi bén mua da biét hoac
phai biét vé khiéu nai 46, trir trrdng hop bén ban biét hoic phai biét vé
khiéu nai ctia bén thir ba.

pidu 48. Nghia vu ciia bén ban trong trudmng hop hang hoa 1a déi tuong
ciia bién phap bao dam thyc hién nghia vy déin sy
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Truémg hop hang hoa dugc ban la déi teong ciia bién phap bao dam thuc
hién nghia vy dan sy thi bén ban phai thdng bao cho bén mua v& bién phap
bao dam va phai duoc sy déng ¥ cua bén nhén bao dam vé& viéc ban hang
héa do.

pidu 49. Nghia vu bao hanh hang hoa

1. Trudmg hop hang hoa mua bén ¢4 bao hanh thi bén ban phai chiu trach
nhiém bao hanh hang hod dé theo noi dung v thdi han da thoa thuén.

2. Bén ban phai thuc hién nghia vu bao hanh trong thdai gian ngin nhét ma
hoan canh thuc té cho phép.

3. Bén ban phai chiu cac chi phi vé& viéc bao hanh, trir truong hop c6 thoa
thudn khac.

pidu 50. Thanh toan

1. Bén mua cé nghia vy thanh toan tién mua hang va nhan hang theo théa
thuén. '

7. Bén mua phai tudn tha cac phuong thizc thanh toén, thue hién viéce
thanh todn theo trinh tyr, thii tuc da thoa thuan va theo quy dinh cia phap
luét.

3. Bén mua vAn phai thanh toan tién mua hang trong truong hop hang hoa
mét mét, hur hong sau thdi diém rai ro duge chuyén tir bén ban sang bén
mua, trix trudmg hop mét mat, hu héng do 18 cla bén ban gy ra.

pitwe 51. Viéc ngimg thanh toan tién mua hang

Trir truomg hop ¢6 thoa thugn khac, viéc ngimg thanh toan tién mua hang
duge quy dinh nhwr sau:

1. Bén mua c6 bing chimg vé viéc bén ban hira dbi thi ¢6 quyén tam ngimg
viéc thanh toan,

5. Bén mua c6 bing chimg vé viéc hang hoa dang la d4i twong bi tranh
chip thi ¢6 quyén tam ngimg thanh toan cho dén khi viéc tranh chap da
dugc gidi quyét; '

3. Bén mua c6 bing chimg v& viéc bén ban da giao hang khéng phtt hop
véi hop ddng thi ¢6 quyén tam ngimg thanh toan cho dén khi bén ban da
khic phuc sy khong phu hop do;

4. Truomg hop tam ngimg thanh toan theo quy dinh tai khoan 2 va khodn 3
Piéu nay ma bing chimg do bén mua dua ra khong xac thue, gdy thiét hai
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cho bén bén thi bén mua phai bdi thudng thiét hai d6 va chiu cac ché tai
khac theo quy dinh ciia Luét nay.

pidu 52. Xac dinh g1a

Trudng hop khong c6 thoa thuan vé gia hang hoa, khong c6 thoa thuén vé
phuong phip xac dinh gia va cling khong c6 bét ky chi din nao khac vé
gia thi gia cua hang hod duoc xéc dinh theo gia cna loai hang ho 4o trong
cac didu kién twong tu vé phuong thic giao hang, thoi diém mua ban hang
hod, thi trudmg dia 1y, phuong thirc thanh toan va céc diéu kién khéc c6
anh huong dén gia.

pidu 53. Xac dinh gia theo trong luong

Trir trudmg hop 6 thoa thudn khac, néu gia duoc xéc dinh theo trong
lvong cua hang ho# thi trong lugng d6 la trong lrong tinh,

Pitu 54. Dia diém thanh todn

Trudng hop khong cd thoa thuén vé dia diém thanh toan cu thé thi bén
mua phai thanh todn cho bén ban tai mét trong cac dia d i&m sau day:

. Dia diém kinh doanh ctia bén ban duge xac dinh vao thoi diém giao két
hop ddng, néu khong co dia didm kinh doanh thi tai noi cu tri cia bén
ban; :

2. Dia diém giao hang hodc giao chimg tu, néu viéc thanh toan duge tién
hanh déng thdi v6i viée giao hang hodc giao ching tir.

piéu 55. Thoi han thanh toan

Trir trudmg hop ¢6 thod thuan khac, thoi han thanh todn duoc quy dinh
nhu sau:

1. Bén mua phai thanh to4n cho bén ban vao thoi diém bén ban giao hang
hoc giao chimg tir hén quan dén hang hod; '

2. Bén mua khong co nghia vu thanh toan cho dén khi c6 thé kiém tra
xong hang hod trong trudng hop c6-théa thun theo quy dinh tai Digu 44
cua Luét nay. '

pitu 56, Nhan hang

Bén mua c6 nghia vu nhén hang theo thoa thuan va thuc hién nhilng cong
viée hop 1y dé giup bén ban giao hang.

pidu 57. Chuyén rii ro trong truomg hop co dia diém giao hang xéc dinh
Trir trudmg hop c6 thoa thuin khac, néu bén bin c6 nghia vu giao hang
cho bén mua tai mdt dia diém nhét dinh thi roi ro vé mat mat hodc hur
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héng hang hoa dugc chuyén cho bén tua khi hang hoa da duoc giao cho
bén mua hodc ngudi duge bén mua uy quyén di nhin hang tai dia diém
d6, k& ca trong trudng hop bén ban duge uy quyén gilr lai cdc chimg tir
xac 14p quyén so hiru doi voi hang hoa.

pitu 58. Chuyén rui ro trong trudmg hop khong c6 dia diém giao hang
xac dinh

Trir trudmg hop cé thoa thudn khéc, néu hop démg c6 quy dinh vé viéc van
chuyén hang hod va bén ban khong c6 nghia vu giao hang tai mot dia diém
nhét dinh thi rdi ro vé mat mat hodc hu héng hang hoa duge chuyén cho
bén mua khi hang hoa da dugc giao cho nguol van chuyén dau tién.

Pigu 59. Chuyén rti ro trong truong hop giao hang cho ngudi nhan hang
dé giao ma khong phai 1a ngudi van chuyén

Trir truomg hop ¢6 thoad thuén khac, néu hang hoa dang dugc ngudi nhéan
hing d giao nam gift ma khong phai la nguéi van chuyén thi ri ro vé& mét
mat hodc hu hong hang hoa duge chuyén cho bén mua thudc mét trong
cac truémg hop sau day: : ' -
| Khi bén mua nhan dugc ching tir so hiru hang hod;

2. Khi ngudi nhén hang dé& giao xac nhin quyén chiém hir hing hod cia
bén mua. ' .
pidu 60. Chuyén rii ro trong truong hop mua ban hang hoa dang trén
dudmng van chuyén _
Trir truomg hop ¢6 thoa thudn khac, néu dbi twong cia hop ddng 1a hang
hod dang trén dudmg van chuyén thi ri ro v& méAt mat hodc hu hong hang
hoa duoc chuyén cho bén mua ké tir thoi didm giao két hop dong.

pitu 61. Chuyén rii ro trong céc trudng hop khac

Trir truomg hop c6 thoa thuan khac, viéc chuyén rui ro trong cac trudng
hop khac duge quy dinh nhu sau: ‘

1. Trong truong hop khong duge quy dinh tai cac didu 57, 58, 59 va 60
cua Ludt nay thi rai ro v& mét mat hojic hu héng hang ho4 duge chuyén
cho pén mua, k& tir thoi diém hang hoa thude quyén dinh doat cia bén
mua va bén mua vi pham hop dbng do khéng nhén hang;

2 Rii ro v& mét mat hodc hu hong hing hoa khong duge chuyén cho bén
mua,‘n?:u hang hod khong duge xac dinh rd rang béng ky md hiéu, chimg
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tir van tai, khéng duge thong béo cho bén mua hodc khong duge xac dinh
bang bét ky cach thirc nao khac.
Didu 62. Thori diém chuyén quyén s hiru hang hoa
Trir truong hop phép ludt c6 quy dinh khac ho#ic cac bén cé théa thuén
khac, quyén sé hitu dugce chuyén tir bén ban sang bén mua ké tir thoi diém
hang héa dugc chuyén giao.
Myc 3

MUA BAN HANG HOA QUA SO GIAO DICH HANG HOA

Pitu 63. Mua ban hang héa qua S¢ giao dich hang hoa

1. Mua ban hang héa qua S& giao dich hang héa Ia hoat dong thucrng mai,
theo d6 cac bén thoa thuén thyc hién viéc mua ban mdt hugng nhét dinh
ciia mdt loai hang héa nhét dinh qua S¢ giao dich hang hod theo nhimg
tidu chudn cua S giao dich hang hod vdi gia dugc thoa thudn tai thor
didm giao két hop ddng va thoi gian giao hang dugc xdc dinh tai mdt théi
d_iém trong tuong lai.

2. Chinh phi quy dinh chi tiét vé hoat ddng mua ban hang hoa qua S& giao
dich hang hoa. '

pidu 64. Hop ddng mua ban hang hoa qua So giao dich hang hoa

1. Hop ddng mua ban hang hoa qua S giao dich hang hoa bao gdm hop
ddng ky han va hop ddng quyén chon.

2. Hop dong k¥ han 1a thoa thudn, theo d6 bén ban cam két giao va bén
mua cam két nhin hang hoa tai mét thdi diém trong twong lai theo hop
dong.

3. Hop dong vé quyén chon mua hodc quyén chon ban 13 théa thudn, theo
d6 bén mua quyén c6 quyén dugc mua hodc duqc bin mdt hang héa xac
dmh véi mire gla dinh tru'éc {goi 14 gia gxao két) va pha1 trd mot khoan
tién nhat dinh dé mua quyen nay (goi la tidn mua quyen) Bén mua quyen
co quyen chon thye hién hodc khong thuc hién viéc mua hodc ban hang
héa do.

pidu 65. Quyén va nghia vy cua cac bén trong hop ddng k¥ han

1. Trudmg hop ngudi ban thyc hién viée giao hing theo hop dong thi bén
mua c6 nghia vu nhén hang va thanh toan.

2. Truéng hop cac bén cé thod thudn v& vigc bén mua c6 thé thanh toan
bing tién va khong nhén hang thi bén mua phai thanh toén cho bén ban
mdt khoan tién bang mirc chénh 1éch gitra gid thoa thudn trong hop ddng
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va gi4 thi truong do S& giao dich hang hoa cdng b tai thi diém hop ddng
dugc thye hién. '
3. Truomg hop céc bén c¢6 thoa thusn vé viéc bén ban ¢6 thé thanh toan
bing tién va khdng giac hang thi bén ban phai thanh toan cho bén mua
mét khoan tién bing mirc chénh léch giira gia thi truomg do S& giao dich
hang hoa cdng bo tai thoi diém hop déng dugce thue hién va gia thoa thudn
trong-hgp dong.

pidu 66. Quyén va nghia vu ciia cac bén trong hop ddng quyén chon

1. Bén mua quyén chon mua hodc quyén chon ban phai tra tién mua quyén
chon dé& dugc tror thanh bén gitr quyén chon mua hodc gitr quyén chon ban.
S tién phai tra cho viéc mua quyén chon do cdc bén thoa thuén.

2. Bén gift quyén chon mua ¢6 quyén mua nhung khéng c6 nghia vu phai
mua hang hoé di giao két trong hop ddng. Truémg hop bén gitr quyén
chon mua quyét dinh thuc hién hop ddng thi bén ban ¢6 nghia vu phai ban
hang hoa cho bén giit quyén chon mua. Truomg hop bén ban khong cb
hang hoa dé giao thi phai thanh to4n cho bén gifr quyén chon mua mét
khoan tién bing mirc chénh léch gifta gi4 thoa thudn trong hop ddng va gid
thi trwdomg do S& giao dich hang hoa céng bd tai théi diém hop déng duoc
thue hién.

3. Bén giir quyén chon ban ¢ quyen ban nhung khong c6 nghia vu phai
ban hang hoa da giao két trong h0'p ddng. Trudng hop bén gilr quyén chon
ban quyét dinh thue hlen hop ddng thi bén mua c6 nghia vu phai mua hang
hoa cua bén giit quyén chon ban. Truorng hgp bén mua khong mua hang -
thi phai thanh toan cho bén giil quyén chon ban mot khoan tién béng miic
chénh léch glua gi4 thi truomg do S& giao dich hang hod cong bd tai thoi
diém hop ddng dugc thyc hién va gia thoa thudn trong h0'p dbéng.

4. Truong hop bén gilr quyén chon mua hodc giit quyén chon ban quyét
dinh khong thuc hién hop dbng trong thoi han hop ddng ¢6 hiéu lyc thi
hop ddng dwong nhién hét higu luc.

Pitu 67. S4 giao dich hang hoa

1. S& giao dich hang hod ¢6 cac chirc nng sau day:

a) Cung cip cac didu kién vat chét - k¥ thudt can thiét dé giao dich mua
ban hang hoa;

b) Diéu hanh c4c hoat dong giao dich;
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¢) Niém yét cac mirc gia cu thé hinh thanh trén thi trudng giao dich tai
timg thoi diém.

2. Chmh phii quy dinh chi tiét diéu kién thanh lap S¢& giao dich hang héa,
quyén han, trach nhiém cta S& giao dich hang héa va viéc phé chudn Diéu
1¢ hoat dong cta S& giao dich hang hoa.

pitu 68. Hang hod giao dich tai S& giao dich hang hoa

Danh muc hang ho4 giao dich tai So giao dich hang héa do Bo trudong B
Thuong mai quy dinh. )

pidu 69. Thuong nhan mdi giéi mua ban hang hod qua S¢ Giao dich
hang hod

1. Thuong nhan méi gi¢i mua ban hang hod qua So giao dich hang hoa chi
duoc phép hoat ddng tai 8¢ Giao dich hang hoa khi dap mg du cac didu
kién theo quy dinh cta phap ludt. Chinh phi quy dinh chi tiét diéu kién
hoat dong cla thuong nhan mdi gidi mua ban hang hod qua S& giao dich
héang hoa.

2. Thuong nhan méi gidi mua ban hang hoé qua S& giao dich hang hoa chi
dwoc phép thue hién cdc hoat dong mdi gidi mua ban hang hoa qua Sé&
giao dich hang hoa va khéng dugc phép 1a mot bén cla hop ddng mua bén
hang hoa qua S& giao dich hang hoa.

3. Thuong nhan méi gi¢i mua ban hang ho4 qua S¢& g1a0 dich hang hoé c¢é
nghia vy déng tién ky qu¥ tai S¢ giao dich hang hod dé bao ¢am thure hién
céc nghia vy phat sinh trong qué trinh hoat déng mbi gidi mua ban hang
hoa. Mirc tién ky qu¥ do S& giao dich hang hod quy dinh.

pidu 70. Cac hanh vi bi cAm déi voi thuong nhin méi gidi hang hod qua
Sé& giao dich hang hoa
1. Ldi kéo khach hang ky két hop déng bing cach hira bdi thudng toan bo
hodic mét phin thiét hai phat sinh hofic bao dam loi nhuin cho khach hang.
2. Chao hang hoic mdi gioi ma khong c6 hop dbng voi khach hang.
3. St dung gi4 gia tao hodc cac bién phdp gian 1an khac khi mdi giGi cho
khach hang.
© 4. Tir chdi hodic tién hanh chédm tr& mot céch bét hop ly viéc moi gioi hop
ddng theo céc ndi dung da thoa thuén véi khach hang.
5. Cac hanh vi bi cAm khéc quy dinh tai khoan 2 Diéu 71 cia Luat nay.
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pidu 71, Cac hanh vi bi cAm trong hoat ddng mua ban hang hoa qua S&
giao dich hang hoéa

1. Nhan vién ctia S& giao dich hang hod khéng dugc phép mbi gidi, mua
ban hang hoa qua S& giao dich hang hoa.

2. Cac bén lién quan dén hoat dong mua ban hang hoa qua So giao dich
hang hod khdng duge thire hién cac hanh vi sau day:

a) Gian lan, lua dél vé khéi luong hang hoa trong cdc hop ddéng k¥ han
hoac hop ddng quyen chon dugc giao dich hodc ¢6 thé dugce giao dich va
gian 1an, lira doi vé gla thue té ciia loai hang hod trong céc hop dong ky
han hodic hop ddng quyén chon;

b) Pua tin sai 1éch v& céc giao dich, thi trudng hodic gid hang hoa mua ban
qua S& giao dich hang héa;

¢) Dung cac bién phap bét hop phap dé gay rdi loan thj truong hang héa
tai S& giao dich hang hoa;

d) Cac hanh vi bj cam khac theo quy dinh cta phap luét.

pidu 72. Thuc hién bién phap quan ly trong trudng hop khén cip

1. Trudmg hop khin cép 1a truomg hop xay ra hién tuong réi loan thi
truomg hang hod lam cho giao dich qua S giao dich hang hoa khong phan
anh dugc chinh xac quan hé cung clu,

2. Trong truwdmg hop khén cdp, Bo trudng BO Thuong mai ¢ quyen thire
hién céc bién phap sau day:

a) Tam ngimg vigc giao dich qua S¢& giao dich hang hod;

b) Han ché céc giao dich & mét khung gis hodc mdt sb lugng hang hoa
nhat dinh;

¢) Thay déi lich giao dich;

d) Thay déi Diu I& hoat ddng cta S& giao dich hang hod;

~ &) Céc bién phap cin thiét khac theo quy dinh ctia Chinh phu.

pidu 73. Quyén hoat ddng mua ban hang hoa qua S& giao dich hang héa
& nudc ngoai

Thuong nhén Viét Nam dugc quyén hoat ddng mua ban hang héa qua S¢
giao dich hang héa & nudc ngoai theo quy dinh cia Chinh phu.
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PHY LYC 5
LUAT
SU’A DOI, BO SUNG MOT SO BIEU CUA

LUAT HAI QUAN

CUA QUOC HOI NUGC CONG HOA XA HOI CHU NGHIA
VIET NAM
SO 42/2005/QH11 NGAY 14 THANG 6 NAM 2005

Cdn cir vao Hién p{:a'p ::urdfc Céng hoa xd hq?:' cfui nghia Viét Nam nam
1992 da duoc sira doi, b6 sung theo Nghi quyét s6 51/2001/QH10 ngay 25
thang 12 ndm 2001 cia Quéc hoi khoa X, ky hop thie 10,

Ludt nay stra déi b6 sung mot §6 dieu cua Ludt hai quan da duoc Quéc
hoi muée Cong héa xa héi chu nghia Viét Nam théng qua ngay 29 thang 6
ndm 2001.

Piéu 1
Sira 461, bd sung mot sé diéu ciia Ludt hai quan:

1. Didu 2 duoc stra ddi, bd sung nhu sau:

"Didu 2. Pham vi diéu chinh
Lujt nay quy dinh quén ly nha nuée vé hai quan d6i véi hang hoa duoc
xuét khau, nhép khéu, qua canh, phuong ti¢n vén tal xuat canh, nhép c?mh,
qua cénp qﬁa td chrc, ca nhan trong nudc va nudc ngodi trong lanh thd hai -
quan; vé td chirc va hoat dong cua Hai quan.”

2. B4 sung khoan 18 vao Piédu 4 nhir sau:

"18. Lanh thé hai quan gdm nhimg khu virc trong lanh thé nuée Cong hoa
x4 hdi chi nghia Viét Nam, trong ving dic quyén kinh té, thém luc dia
clia Viét Nam, noi Luat hai quan dugc ap dung.”

3. B sung Diéu Sa sau Pidu 5 nhu sau:

"Didu 5a. Hoat ddng hop tac qube té cia Hai quan
Theo chire nang va quy dinh cta phap ludt, trong pham vi t)lém quyén
duge phén cap, Hai quan Viét Nam cé trach nhiém:

1. Thuc hién quyén, nghia vu va lgi ich cfu:t Nha nude Cong hoa xd hdi
chu nghia Viét Nam tai T6 chirc Hai quan thé gidi; ’
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2. bam phan, ky Kkét va tb chirc thuc hién thoa thuén qubc té song phuong
véi Hai quan mrdc ngoai; _

3. T4 chirc khai théc, trao dbi thong tin va hop tac nghiép vu voi Hai quan
che nude, cac tb chue qudc té c6 lign quan.” '

4. Didu 8 duoc sia ddi, bd sung nhur sau:

vHidu 8. Hién dai hoa quan 1y hai quan

1. Nha nuéc vu tién diu tu, khuyén khich 16 chirc, ca nhan tham gia phat
trién cong nghé va phuong tién k§ thuat tién tién dé bao dam ap dung
phuong phap quan 1y hai quan hién dai; khuyén khich t6 chirc, c4 nhan co
hoat dong xudt khiu, nhap khiu tham gia xdy dung, thyc hién giao dich
dién tir va thi tuc hai quan dién tur.

2. Chinh phi quy dinh cu thé v& hé théng tiéu chudn k§ thuft trao dbi sb
liéu dién tir, gia tri phap 1y ciia chimg tir dién tir phu hop véi quy dinh cua
phap luat vé giao dich dién tir; trach nhiém, quyén han cua co quan hai
quan cac cép, co quan nha nuéc hiru quan, 6 chirc, ca nhan hoat dong
«udt kbéu, nhap khau, xudt canh, nhap canh trong viée thye hién thu tuc
hai quan dién tir; cic bién phap khuyén khich quy dinh tai khoan 1 Piéu
nay."

5. Didu 11 duoc sira ddi, bd sung nhur sau:

'Pidu 11. Nhiém vu cia Hai quan

Hai quan Viét Nam ¢6 nhiém vu thyc hién kiém tra, giam sat hang hoa,
phuong tién van tai; phong, chéng budn 1au, van chuyén trai phép hang
hoa qua bién gidi; td chire thyc hién phap luat vé thué déi v&i hang hoa
«udt khau, nhap khdu; thong ké hang héa xuht khéu, nhap khiu; kién nghi
chi trwong, bién phép quan 1y nhd nuoc v& hai quan dbi voi hoat dong
xut khéu, nhép khéu, xut canh, nhép canh, qua canh va chinh sach thué
i voi hang hoa xuét khau, nhap khiu."

6. Khoan 1 Didu 13 duge sta dbi, bb sung nhu sau:

"]. Hé théng tb chire cia Hai quan Viét Nam gdm c6:

a) Téng cuc Hai quan;

b) Cuc Hai quan tinh, 1ién tinh, thanh ph6 trye thudc trung uong;

¢) Chi cyc Hai quan cira Khiu, Doi kiém soat hai quan va don vi tuong
duong.”

7. Bb sung khoan 3 vao Diéu 14 nhu sau:



"3. Nghiém cAm cbng chirc hai quan bao che, thong dong dé buén lau,
gian 1an thuong mai, glan 14n thué; gay phién ha, khé khan trong viée lam
thi tuc hai quan; nhin héi lo, chiém dung, bién thu hang hoa tam giilr va
thue hién cac hanh vi khac nhim muc dich vu lgi."

8. B6 sung khoan 1a sau khoan 1 Piéu 15 nhur sau:

"1a. Kiém tra hai quan dugc thyc hién trén-co so phén tich thong tin, danh
gia vidc chép hanh phap luat clia chi hang, mirc 46 rui ro vé& vi pham phap
luat hai quan d& bao dam quan Iy nha nudce vé hai quan va khong gy kho
khiin cho hoat dong xuft khiu, nhap khéu;"

9. Pidu 16 duoc sira di, bd sung nhur sau:
"Diéu 16. Thu tuc hai quan
1. Khi lam thu tuc hai quan, ngudi khai hai quan phai:

a) Khai va ndp t& khai hai quan; ndp, xuét trinh chimg tir thudc hé so hai
guan; trong trudmg hop thuc hién thu tuc hai quan dién tir, nguoi khai hai
quan dugce khai va gii hd so hai quan thdng qua hé théng xtr ly dit liéu
dién tir cha Hai quan;

b) Dua hing hoa, phuong tién van tai dén dia diém duge quy dinh cho
viéc kiém tra thyc té hang hod, phuong tién vén tai;

¢) Nop thué va thuc hién cac nghia vu ti chinh khac theo quy dinh cia
phap luat.

2. Khi 1am thi tuc hai quan, cng chirc hai quan phai:

a) Tiép nhan va dang ky hd so hai quan; trong truorng hep thuc hién thu
tuc hai quan dién tir, viée tiép nhan va dang ky hd so hai quan duge thye
hién théng qua hé thdng xir 1y dir liéu dién tir ciia Hai quan;

b) Kiém tra hd so hai quan va kiém tra thuc té hang hoa, phuomg tién van
tai;

¢) Thu thué va cac khoan thu khic theo quy dinh ciia phap lua?.t;

d) Quyét dinh viéc thdng quan hang hoi, phuong tién van tai."

10. Pidu 17 duge sira ddi, bd sung nhw sau:

"Bidu 17. Dia diém lam thi tye hai quan

Dia diém lam thit tuc hai quan 12 try s& Chi cyc Hai quan cia khiu, tru s&
Chi cyc Hai quan ngoai clra khiu.
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Trong trudmg hop thye hién tha tuc. hai quan dién tir thi noi tiép nhén, xir
Iy hd so hai quan c6 thé 1a tru s Hai quan tinh, lién tinh, thanh phd truc
thudc trung vong.

Trong trudng hop cén thiét, viéc kiém tra thue té hang hoa xuét khau

nl'fap khiu cé thé dl.rc_)'c' thuc hién tai dia diém khac do Tdng cuc trwémg
Tong cuc Hai quan quyét dinh.”

11. Khoan 1 va khoan 2 Pidu 18 duoc stra dbi, bd sung nhur sau:

"1. Hang hod nhép khiu duoe th}_l'C hién truée ngay hé’ng hoa dél} cura khdu
hodc trong thdi han 30 ngay, ké tir ngay hang hoa dén ctra khéu_l; t& khai
hai quan cé gié tri lam thu tyuc hai quan trong thoi han 15 ngay, ké tir ngdy
ding ky;

2. Hang hoa xudt khéu; duge thuc hién chdm nhit 1a 08 gid trude khi
phuong tién van tai xuat ce‘mh;, td khai hai quan cé gia tri lam thu tuc hai
quan trong th&i han 15 ngay, ké tir ngay dang ky;"

12. Khoan 1 Diéu 20 duoge sira dbi, bd sung nhur sau:

"1. Khai hai quan dugc thuc hién théng nhét theo quy dinh ctia Bo Tai
chinh." _

13. Diéu 22 duge sira ddi, bd sung nhu sau:

"Piéu 22. H6 so hii quan

1. H6 so hai quan gbm cé:

a) To khai hai quan;

b) Hoa don thuong mai;

¢) Hop dbng mua ban hing hoa;

d) Giéy phép cua co quan nha nuéce co6 thAm quyén dbi v&i hang hoé xuét
khdu, nhép khiu, qua canh, phuong tién van t‘éi’ xuét canh, nhép canh, qua
canh ma theo quy dinh cua phéap luat phai cé giay phép;

d) Céc chimg tir khéc theo quy dinh ciia phap ludt dbi voi timg mat hang
ma ngudi khai hai quan phai ndp hoéc xuat trinh cho co quan hai quan.

H3 so hai quan 1a hd so gidy hodc hd so dién tir. HS so hai quan dién t
phéi bao dim tinh toan ven va khudn dang theo quy dinh cia phéap luit.

2. Hb so hai quan duoc ndp, xudt trinh cho co quan hai quan tai try s& Hai
quan. Trong truémg hop ¢6 ly do chinh dang, duge thi truomg co quan hai
quan noi tiép nhan hd so h'éi quan df‘)ng’}f’, ngudi khai hai quan duge gia
han thoi gian phai ndp, xuat trinh mgt s6 ching tr thudc hé so hai quan;
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bd sung, sta chifa, thay thé t& khai hai quan da dang ky dén truoc thoi
diém kiém tra thuc té hang boa, phuong tién vén tai hodc truge thoi diém
midn kiém tra thuc té hang hoé; nop 10 luoc khai hai quan va diéu chinh t&
khai trong thoi han quy dinh; Khai mot 1in dé xuét khau, nhdp khau nhiéu
iAn trong mot thoi gian nhét dinh abi vai miat hang nhét dinh."

14. Pidu 23 dugc sua doi, bb sung nhu saw:

"Bidu 23. Quyén v nghia vy cua ngudi khai héi quan

1. Ngudi khai hai quan c6 quyén:

a) Pugc co quan hai quan cung chp thong tin lién quan_dén vige khai hai
quan d6i v6i hang hod cuht khau, nhap khiu, qua canh, phuong tién van
{1 xudt canh, nhdp canh, qua canh va huéng dan lam thi e hai quan;

b) Xem trudc hang hod, Jiy mAu hang hod dudi sy gidm sat ciia cdng chic
hai quan trudc khi khai hai quan dé bao dam viéc khai hai quan dugc
chinh xac; '

¢) D& nghi co quan hai quan kiém tra lai thuc té hang hoa da Kiém tra, néu
khong dong ¥ voi quyét dinh ciia co quan hai quan trong trudmg hop hang
" ho4 chua duge thong quan;

d) Khiéu nai, i cho viéc lam trai phap lugt cua co quan hai quan, cOng
chirc hai quan; '

d) Yéu chu bdi thuong thiét hai do co quan hai quan, ¢ong chire hal quan
gay ra theo quy dinh cua phap Tuat;

e) Su dung hé so hai quan dién tor 42 thong quan hang hoa;

g) Yéu chu co quan hai quan Xac nhidn bing van ban khi co yéu ciu xuét
trinh, bd sung hd so, chimg tr ngodi hd so, chimg tir theo quy dinh cla
phép lujt vé hai quan. |

2. Nguoi khai hai quan ¢6 nghia vy

a) Khai hai quan va thue hién dung quy dinh tai khoan 1 Didu 16, cac diéu
18,20 va 68 cnua Ludt nay;

b) Chiu trich nhiém trude phap juat v& su xc thue ca ndi dung d3 khai
VA cac chumg tir da ndp, xuét trinh, v& sy théng nhét ngi dung thong tin
gilta hd so gidy lwu tai doanh nghiép véi hd so dién tin;

¢) Thye hién cac quyét dinh va yéu chu cua co quan hai quan, cong chirc
hai quan trong viéc lam th tuc hai quan doi véi hang hoa, phuong tién
van tai theo quy dinh cia Lut nay;
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d) Luu gitr hd so hai quan déi v6i hang hod xuét khau, nhap khau da duoc
thong quan trong thoi han 5 nam, ké tir ngay dang ky to khai hai quan; hru
giit sb séch, chimg tir ké toén va cac chimg tir khéc c6 lién quan dén hang
hod xuit khiu, nhip khu di dugc théng guan trong thoi han do phap luét
quy dinh; xuét trinh ho so, cung chp thong tin, chimg tir lién quan khi co
quan hai quan yéu cau kiem tra theo quy dinh tai cac diéu 28, 32 va 68 cua
Luit nay;

d) B& tri riguoi phuc vu viée kiém tra thuc t& hang ho4, phuong tién van
tai,

e) Nop thué va thuc hién cac nghia vu tai chinh khac theo quy dinh cua
phap luat;

g) Khéng duoc thuc hién hanh vi budn lau, gian 1an thuong mai, gian lan
thué, dua hoi 10 hodc cac hanh vi khac nham muu lgi bit chinh."

15. Khoan 4 Diéu 25 duoc sira dbi, bd sung nhur sau:

"4. Dbi véi hang hoa xudt khiu, nhap khau phai gidm dinh dé xac dinh c6
duoc xuat khau, nhap khéu hay khong ma chu hang ¢6 yéu chu dua hang
hoa vé bao quan thi co quan hai quan chi chép nhin trong trudng hop da
dap tmg céc di¢u kign ve giam sat hai quan.

Pbi véi hang hoa dugc phép xudt khéu, nhap khiu nhung phai xdc dinh
gia, trung cAu giam dinh, phan tich, phén loai dé xac dinh s thué phai ndp
thi dugc théng quan sau khi chd hang thuce hién cac nghia vu vé& thué trén
co s& tw ké khai, tinh thué, dap img cac didu kién quy dinh tai diém b
khoin 2, khoan 3 Diéu nay. S6 thué chinh thirc phai ndp duoc xac dinh
sau khi c6 két qua xac dinh gia, giam dinh, phan tich, phén loai.”

16. B sung khoan 2a sau khoan 2 Diéu 27 nhu sau:

"2a. Xac nhidn bang vin ban khi yéu cAu ngudi khai hai quan xuét trinh, bd
sung hd so, chimg tir ngoai hd so, chimg tir theo quy dinh cia phap lut vé
hai quan;” '
17. Didu 28 duoe sira di, bd sung nhu sau:

"Didu 28. Kiém tra, dang ky hé so hai quan

Viée kiém tra, dang ky hd so hai quan duge thuc hign nhu sau:

"1. Hd so gidy duoc kiém tra, dang ky theo mdt trong céc hinh thirc sau
day:
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a) HO so hai quan cta chi hang chép hanh t6t phap ludt hai quan duge
dang k¥ sau khi co quan hai quan kiém tra viéc ghi di ndi dung yéu cau
trén t& khai hai quan, s& lugng cac chimg tir kém theo to khai hai quan;

b) Hd so hai quan khong thugc quy dinh tai diém a khoan 1 Pidu ndy dugc
dang ky sau khi co quan héi quan d6 tién hanh kidm tra chi tiét. Khi tiép
nhén hd so hai quan, cong chic hai quan kiém tra viéc khai theo ndi dung
yéu cdu trén t& khai hai quan, chimg tir thudc hd so hai quan, sy phi hop
cua ndi dung khai hai quan va chimg tir thude hd so hai quan; dang ky hé
so hai quan theo quy dinh cua phap luat: trong trwong hop khong chép
nhan dang ky hé so hai quan thi phai thong bao 1y do cho ngudi khai hai
quan biét. :
2. Hd so dién tir duoc kiém tra, dang ky, phan loai thong qua hé théng xir
ly dir liéu dién tir cia Hai quan.”

18. Khoan 2 Ditu 29 duoc sira dbi, bd sung nhu sau:

"3, Thu trudng co quan hai quan noi tiép nhan va xir ly hd so hai quan
quyét dinh hinh thic kiém tra thuc t¢ hang hod xuAt khiu, nhap khau va
thay ddi hinh thirc kiém tra dugc quy dinh tai Diéu 30 cia Ludt nay."

19. Didu 30 dugc sira ddi, bd sung nhur sau: - 8 .
"Bidu 30. C4c hinh thirc kiém tra thuc té hang hoa xuit khiu, nhap khéu
dé thong quan -

1. Hang hoa xuét khiu, nhap khiu thudc mét trong cdc truong hop sau day
duoc mién kiém tra thuc té: _ S -

a) Hang hoé xuft khéu, trir hang hoé xujt khiu san xudt tir nguyén liéu
nhép khu va hang hoa xuét khéu c6 diéu kién;

b) Hang hoa tir néc ngodi dua vao khu thuong mai tu do, cang trung
chuyén, kho ngoai quan; hang héa qua canh; hang héa ci tro khén cip;
hang héa chuyén ding truc tiép phuc vu quic phong, an ninh; hang héa
vién trg nhan dao va hang héa tam nhép tai xuét ¢6 thoi han;

¢) Hang héa nhdp khéu 14 may méc, thiét bi tao i san cb dinh thudc dién
duoc midn thué cia d &n dau tr. '

2. Ngoai nhimg truong hop quy dinh tai khoan 1 Diéu nay hang hod Xudt
khéu, nhap khiu cia chi hang chép hanh tbt phép ludt vé hai quan, hing
héa thudc cac truomg hop dic biét khac theo quyét dinh ctuia Thu tudng
Chinh pht ciing duoc mién kiém tra thue té.
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3. Hang hoé xuét khiu, nhap khdu cia chit hing d4 nhiéu 1an vi pham
phap lut vé& hai quan; hang hoéa thude dién mi&n kiém tra thirc té quy dinh
tai khoan 1 va khoan 2 Diéu nay ma phat hién c6 déu higu vi pham phap
luat v& hai quan phai durgc kiém tra thuc té.

4. Hang hoa khong thude quy dinh tai khoan 1 va khodn 2 Diéu nay, cin
cir vao két qua phan tich thong tin tir co s dit liéu, tix trinh st hai quan, tir
co quan, té chirc, ca nhén va Hai quan ci¢ nuée ma xéc dinh c6 kha ning
" vi pham phap luat vé hai quan phai dugc kiém tra thuc té.

5. Viée kiém tra thyc té hang hod do cong chirc hai quan kiém tra tryc tiép
hosc kiém tra bing méy méc, thiét bi k§ thuat, cac bién phdp nghiép vu
khac v&i sy ¢6 mit cua ngudi khai hai quan hodc ngudi dai dién hop phap
ciia ho sau khi dang ky hd so hai quan va bang hod da duge dura dén dia
diém kiém tra.

6. Hang hod 1a dong vat, thuc vt séng, khé bao quan, hang hod dac biét
khac dugce vu tién kiém tra trudc.

Chinh phit quy dinh cu thé mtre @) kiém tra thye té hang hoa quy dinh tai
khoan 3 va khoan 4 Diéu nay."

20. Didu 32 duge sira ddi, bd sung nhu saw:

"Pidu 32. Kiém tra sau thong quan

1. Kidm tra sau théng quan: Hoat dong Kiém tra cua co quan hdi quan
nham: ,

a) Thim dinh tinh chinh x4c, trung thyc ndi dung cac ching tir ma chi
hang, ngudi duge chi hang uy quyén, b chirc, c4 nhén tryc tiép xuft khau,
nhip khAu da khai, ngp, xuét trinh véi co quan hai quan d6i v&i hang hoa
xuét khiu, nhap khéu dé dugc thong quan;

b) Thim dinh viéc tuén thi phap ludt trong qué trinh lam th tuc hai quan
61 v&i hang hoa xudt khéu, nhép khdu.

5 Kiém tra sau théng quan dugc thyuc hién trong céc tnromg hop sau day:
a). C6 déu hiéu gian 1an thué, gian 14n thuong mai, vi pham qui dinh vé
quan 1y xuét khiu, nhap khau; ' ,

b)-Dbi véi cac trudng hop khong thude quy dinh tai diém a khoan 2 Piéu
ndy thi can cir vao két qua phan tich thong tin tir co s& dit liéu, tir trinh sat
hai quan, tir cAc co quan, t6 chie, cé nhn, Hai quan nudc ngoai dé quyét
dinh kiém tra sau thong quan.
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3. Trong thii han 5 nam, ké tir ngay dang ky t& khai hai quan dbi v6i hang
hoa xut khau, nhip khiu dé duoc thong quan, Cuc truong Cuc Hai quan
tinh, lién tinh, thanh phd tryc thugc trung wong duoc quyén ra quyét dinh
Kidm tra sau thong quan. Trong trudmg hop cAn thiét, Téng cuc trudmg
Téng cuc Hai quanra quyét dinh kiém tra sau thong quan.

4. Can cir quyét dinh kidm tra sau thong-quan, cong chirc hai quan trgc
tiép kiém tra sd sach, ching tir ké toan va cac chimg tir khéc c6 lién quan
dén 16 hang xuét khu, nhap khau da duoc thong quan tai doanh nghiép dé
dbi chidu véi to khai hai quan va cac chimg tir thudc hd so hai quan; trong
trudmg hop cin thibt va con diéu kién thi kidm tra thue té hang hod.

5. Trong qué trinh kiém tra, theo yéu cdu cla co quan hai quan, co quan,
t& chirc, ca nhan co lién quan ¢b trach nhiém tao diéu kién, cung cap
chimg tir ké toan, thong tin, tai ligu cin thiét phuc vu cho viéc kiém tra cua
co quan hai quan.

Chinh ph quy dinh cu tha vé kiém tra sau thong quan.”

21. Didu 57 duoc sira doi , bd sung nhu sau:

"Piéu 57. Nguyén thc tam dimg 1am thi tuc hai quan

1. Chu s& hitu quyén s& hitu tri tug i duoc bao hd theo quy dinh cla phéap
luat Viét Nam ¢ quyén dé nghi dai han hodc trong timng truomg hop cu thé
dé co quan hai quan tam Jimg 1am thu tuc hai quan dbi vai hang hod Xudt
khéu, nhap khau vi pham quyén s hitu tri tué. |

2. Co quan hai quan chi dugc quyét dinh tam dimg lam thu tuc hai quan
d5i véi hang hoa xudt khu, nhap khau khi c6 di cac didu kién quy dinh
tai Didu 58 cha Luét nay.

3. Céc quy dinh v& viéc tam dimg lam thu tye hai quan doi voi hing hod
xuit khau, nhap khau vi pham quyén s& hiru tri tué quy dinh tai Ludt ndy
khong ap dung d6i véi vat phém khong mang tinh thuong mai; hang hod
qué canh.”

7. Didu 69 duge sira di, bd sung nhu saw:

"Didu 69. Trach nhi§m cua co quan hai quan trong vigc td chuc thu thué
va cac khoan thu Khac

1. Téng cuc Hai quan i chirc thye hién théng nhét vige thu thué va cac

khoan thu khéc dbi véi hang hoa xuét khiu, nhap khau; viéc ap dung cac
bién phap dé bao dam thu dung, thu di thué va cac khoan thu khéc theo

quy dinh cuia phap luat.
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2. Co quan hai quan noi lam tho tuc xudt khédu, nhip khiu hing hoa theo
chirc niing va thAm quyén dugc phan cip kiém tra viéc ké khai, tinh thué,
thue hién midn thué, giam thué, hoan thué, khéng thu thué, truy thu thué
clia ngudi khai hai quan; thu thué va quan ly viéc ndp thud; trong trudmg
hop phat hién ngudi khai hai quan tinh sai s& thué phai ndp thi sau khi
diéu chinh phai théng bao cho ngudi khai hai quan biét. Théi han truy thu,
truy hodn sé thué phai nép duoc thue hién theo cac quy dinh cua phép luat
vé thué." ) -

23. Pidu 71 duogc sira dbi, bd sung nhur sau:

"Piéu 71. Tri gi4 hai quan

Tri gid hai quan dugce st dung 1a co sd cho viéé tinh thué va théng ké hang
héa xuét khiu, nhap khau.

Tri gia hai quan d6i v6i hang hod xudt khdu, nhap khiu duge xac dinh
theo quy dinh cua Luét thué xudt khu, thué nhép khéu._

Chinh phi quy dinh cu thé v& trj gia hai quan d6i v&i hang hoa xuét khéu,
nhép khau."

24. Khoan 2 va khoan 3 Diéu 74 duge sira dbi, bd sung nhr sau:

"2. B Tai chinh chiu trach nhiém truge Chinh phi thuc hién théng nhét
quan ly nha nudéc v& hai quan.

3. By, co quan ngang bd trong pham vi nhiém vy, quyén han clia minh c6
trach nhiém phéi hop v6i B Tai chinh trong viéc quan Iy nha nide vé hai
quan.”

Pitu 2

Luit nay ¢6 hi¢u lyc thi hanh tir ngay 01 théng 01 nam 2006.

Piédu 3

Chinh phu quy dinh chi tiét va huéng din thi hanh Luat nay.

Ludt nay da dwoc Qutfc héi nuée Cong hoa xd hoi chu nghia Viét Nam
khéa X1, ky hop thie 7 thong qua ngay 14 thdang 6 ndm 2005.
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PHU LUC 6

NHUNG CHU VIET TAT THUONG DUNG
TRONG NGHIEP VU NGOAI THUONG

AAA - American Arbitration Association — Hiép hoi Trong tai My.

ABI - Automated Broer Interface — Hé thdng khai bdo Hii quan qua
mang (My)

ADR - Alternative Dispute Resolution — Phuong phdp gidi quyét tranh
chip lva chon.

AISCC - Arbitration Institute of the Stockholm Chamber of Commerce —
Trong tai Phong Thuong mai Stockholm.

AIT - Asian Institute of Technology-Vién Cong nghé A Chau.

Art - Article - Di€u khodn, muc, hang muc, mat hang.

AR - All risks — Moi i ro.

B/E - Bill of Exchange — H61 phiéu.

B/L - Bill of Lading — Vin don dudng bién.

BR - Bunk Rate — Lai suil ngin hang.

CAD - Cash against documents — Trd tién giao ngay chiing tiY.

CBD - Cush before delivery — Tra tién trudc khi giao hang.

CBR - Commodity Box Rate — Cudc tinh chung cho moi loai hang.

CFR - (C and F/CF/C and F/ICNF) — Cost and freight — Tién hang va
tién cudc vén tdi.

CFS - Contuiner Freight station — Tram d6ng hing vio container.

Cl - Commercial Invoice — H6a don thudng mai.

CIF - Cost, Insurance and Freight — Tién hang, tién phi bdo hiém va
cudc vin (ai.

CIP - Carriage and Insurance Paid to... — Tién cuSc va phi bdo hiém
da trd 16i...

CISG - The United Nations Convention on Contracts for the

International Sale of the Goods — Cong wdc cha Lién hiép qubc vé
hgp d6ng mua bin hang héa quéc (&, thudng goi tt 1a Cong ude

Vién 1980.
CLC ~ Container Leasing Contract or Container Lease — Hop ddng thué
Container {(Lessor-Ngudi cho thué, Lessee-Ngudi thué container).
C/O - Certificate of Origin — Gifly chifng nhin xuit xi.
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CEPT _ Common Effective Preferential Tariff - Chudng trinh wu dai thué
- quan c6 higu luc chung.
C.0.C - Chamber of Commerce — Phong Thudng mai.

COD - Cash On Delivery - Tri tién ngay khi giao hang.

COH - Cash On Hand - Tra tién mit ngay.

COR - Cargo Out turn Report — Bién ban hiang héa hu hong.

Cc/P - Charter party — Hop ddng thué tau.

CPT - Carriage Paid to... — Tién cude da rd 6i...

CQDb - Customary — Quickly — Despacth.

Ctf - Certificate — Gidy ching nhén.

CY - Contuiner Yard — Bii Container.

C.W - Commercial Weight — Trong lugng thudng mai.

CwWO - Cash With Order — Tra tién ngay khi dit hang.

D/A - Documents against acceptance — Nhd thu k&ém chifng ti trd chdm
(chdp nhan trd tién d€ d6i 14y ching t).

DAF _ Delivered At Frontier — Giao hang tai bién 2idi.

DEM - Demurrage — Tién phat do bdc hing chdm (neo tau qud han).

DES - Despatch — Tién thudng do bbc hing nhanh.

DEM/DES - Demurrage/Despatch — Tién phat/thudng bdc 43 hang.

DEQ . - Delivered Ex Quay - Giao hang tai cAv cdng dén qui dinh.

DES . Delivered Ex Ship — Giao hang trén tau tai cing dén qui dinh.

pDU - Delivered Duty Unpaid — Giao hang tai dich thué chua tri.

DDP - Delivered Duty Paid — Giao hang tai dich thué da tra.

D/O - Delivered Order — Lénh giao hang.

DOC - Drop - off charges — Phi hoan trd Container.

D/P - Document against payment — Trd tién dé ddi 18y ching tir (nhd
thu k&ém chifng ti¥ trd ngay).

DW - Dead Weight - Trong tai tau, gom:

DWT - All told dead Weight Tonnage — Trong t&i todn bd hay trong tdi
brutto clia tau. Cargo dead weight — Trong tai thitc chd hang hay
trong tai Netto clia tau.

ECU - European Currency Unit ~ Bon vi tidn & Au chau.

EDI - Electric Data Interchange — Trao d6i théng tin dién 1l

EL - Export Licence — Giy phép xuit khdu

ETA - Estimated Time of Arrival - Thdi gian dyf kién dén. -

ETD _ Estimated Time of Departure - Thiji gian dy ki€n khdi hanh,

FAK - Freight of all Kinds — Cudc tinh chung cho moi loai hang.
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FAS
FBL

" FCA
FCL
FCL/FCL

FCR
FI
FIATA

- Free Alongside Ship - Giao doc man tau.

- FIATA Combined transport Bill of Lading — Vin don lién hgp
theo miu FIATA.

- Free carrier — Giao hang cho ngudi vén tai.

- Full Container Load — Gii nguyén Container.

- LA phuong thic glti hang trong d6 hang x€p trong nguyén mot
Container, ngudi g hang va ngudi nhin hang chiu trach nhiém
déng hang vao va d3 hing ra khdi Container.

- Freight Curgo Receipt — Bién nhidn hang hda

- Free In — Chii tau khdng chiu phi bdc hing.

- Federation Internationale de L’ Association des Transi-taires et
Assimiles - Internationul Federation of Freight Forwarder
Associations — Lién doan qudc t& nhitng hiép hdi cia ngudi giao
nhin.

FIATA FCR - FIATA Forwarder's Certificate of Receipt — Gidy ching nhén

hang cia ngudi giao nhan theo mau FIATA.

FIATA FCT - FIATA Forwarder's Certificate of Transport — Gidy chifng

FMCG

FIO
FO
FOA
FOB
FPA

FPC
Frit/ppd
FWR

GMQ
GSP
GW
HBL

HS
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nhin van chuyén clia ngudi giao nhan theo miu FIATA.

- Fust Moving Consumer Good — Hang tiéu diing nhanh (gidy dép,
quén do,..) _

- Free In and Out — Chii tau khdng chju phi bSc va d3 hang.

- Free Out — Chi tau khdng chiu phi d3 hang.

- FOB Airport - FOB sin bay.

- Free On Board — Giao 1én tau.

- Free from particular average — Diéu kién bdo hi€ém mién t8n
thit b phén.

- Fixed Price Contract - Hgp ddng gid ¢ dinh.

- Freight prepaid — Cudc tré trudc..

- FIATA warehouse Receipt — Gidy bién nhan kho hang theo miu
FIATA.

- Good merchantable quality — Phim chal tiéu thu 5t

- Generalised System Preferences — Hé th6ng wu dai phé cép.

- Gross Weight — trong lugng cé bi.

- House Bill of Lading — VAn ddn ngudi gom hing — Vin don
“nhi”.

- Harmonized System.



TATA - International Air Transport Associations — Hi€p hoi véan tdi hing
khong qudc €.

ICC - International Chamber of Commerce — Phong thudng mai qudc
té.

ICD - Inland Container/ Customer Deport — Tram container/ Bia diém

’ kiém tra hai quan ndi dia. _

IMO - International Marinetime Organization — T8 chic hang hdi qudc
€. _

ISO - International Organization for Standurdization - TS chic tidu
chudn hod quéc t&.

ITC - The International Trade Centre — Trung tim Thuong mai Quéc t&,
tru s&: Geneva, Thuy S§.

JETRO - Jupan External Trade Organization — T8 chic ngoai thuong
Nhit bdn.

HT - Just In Time — Vita kip lic

LASH - Lighter Aboard Ship — Tau chd s lan. -

LO-LO - Lift on/lift off — B8¢ d8 qua man.

LO-LO C.Ship - Lift on/lift off container ship — Tau Container béc d8 qua
man.

LCIA - London Court of International Arbitration — Toa 4n trong lai
qudc t€ London.

L/C - Letter of Credit — Thy tin dyng.

LCL - less than a Container load — GUi khéng diy mot Container — gifi
hiang 1&.

LCL/LCL - LA phuong thic giii hing trong d6 hang héa cia nhiéu chi dude
déng chung trong mot Container, ngudi giao nhin chiuv trach
nhiém x&p hing vio vi d3 hang ra khdi Container.

LP - Logistics Procedures — Quy trinh Logistics.
1PL - First Party Logistics — Logistics bén thif nht.
2PL - Second Party Logistics - Logistics bén thit hai.
3PL - Thid Party Logistics — Logistics bén thi ba.
4PL - Fourth Party Logistics — Logistics bén thif t.
LSP - Logistics Service P rovider — Ngudi cung cip dich vy Logistics.
MBL - Master Bill of Lading — Vén don “chi” - Vén ddn thyc do ngudi
chuyén chd thuc cap.
MFN . Most Favored Nation — Ch€& 46 181 hué qudc.
MNC - Multi — National Company — Cong ty da qudc gia.

463



MITI

MPI
MWB

- Ministry of International Trade and Industry — Bo Céng nghiép
va Thuong mai qudc t&.

- Ministry of Planing and Investment — B§ K& hoach va Ddu wr.

- Master Air waybill — Khong van don “chi” — vdn don thyc do
ngudi chuyén chd hang khdng thie cip.

MTO or CTO - Multimodal or Combimed Transport Operator — Ngudi thiu

M/R
NOR
NVOCC

OA

PO
POD
POD

Pr

PSI
Qity
Qnty
ROG
ROROC

RO - RO

vén chuyén lién hap. -

- Mute's receipt — Bién lai thuyén phd.

- Notice of Readiness — Thong dat sin sing bdc x€p.

- Non vessel Operating Common Carrier — Ngudi thiu chuyén chg
khong chuyén chd khong tau.

- Open an account — M8 tai khodn.

- Purchase Order - Don hang.

- Place of discharge — Noi d@ hang.

- Port of debarkation — Cing bdc da.

- Price - Gid ca.

- Pre Shipment Inspection — Kiém tra true khi giti hang.

- Quality — Chit lugng.

- Quuntity — SO lugng.

- Receipt of goods — Bién lai hang héa.

- Report on Receipt of cargo — Bién ban k&t todn nhdn hiang vdi
tau. '

- Roll on/Roll off — B3¢ d& hang bing cdu dén.

RO-RO C Ship - Roll on/Roll off container Ship — Tau Container b§ d3 hang

SGS
SWIFT

TEU
T™O
TL
™
TPND

T/T
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bing cdu dén.

- Society General Supervision — TOng lién doan gidm dinh.

- Society for Worldwide Interbank Financial Telecommunication —
Hiép hoi vidn thdng t3i chinh lién ngdn hang qudc t€.

- Twenty feet Equivalent Unit — Ddn vi do hudng trong vin chuyén
container — Pon vj chuyén d6i biing Container 20.

- Telegraph Money Order — Phi&u chuyén tién dién bdo.

- Total loss —Thiét hai t8ng cong.

- Trade Murk — Nhan hiéu thudng mai.

- Thief, Pilferage and Non — Delivery — Mat trém, mit cdp va
khdng giao hang.

- Telegraphic transfer — Chuyén tién bing dign.



TTR - Telegraphic Transfer Reimbursement — Chuyén tién bing dién
¢6 hoan bdi. _

ucPp - Uniform Customs and practice for Documentary Credits — Qui
thc va thyc hanh thdng nhat vé tin dung chifng 1.

UCP, 1993 Reyv, ICC 500 - The Uniform Customs and practice for
Documentary Credits 1993 Revision, International Chamber of
Commerce’s Publication No 500 — Qui tdc va thyc hanh thdng
nhit vé tin dung chimg tir, bdn higu dinh 1993, &n phdm s8 500
cfia Phong Thudng mai quéc i€,

UNCITRAL - The United Nations Commission on International Trade Law -

" Uy ban Lién hiép quéc vé Luat Thuong mai Qudc t€.

UNCITRAL - Conciliation Rules - The United Nations Commission on
International Trade Law Conciliation Rules — Quy tic hoa gidl
ctia Uy ban Lién hiép quéc vé Luat Thuong mai Quéc t&.

UNIDROIT - International Institute for the Unification of Private Law — Vién
Qudc (& vé& Nhalt thé héa Ludt wf phép.

PICC - Principles of Tnternational commercial Contracts = Nguyén tic
Hop déng Thuong mai Qubc 1€ cha UNIDROIT

VINACONTROL - Vietnam National Export — Import Goods control Company
— Céng ty gidm dinh hang hoa XNK Viét Nam.

WA . With particular average — CO tdn thit riéng.

WB _ World Bank — Ngan hang the gidi.

WCCON - Whether Cleared Customs ar Not — Cho di di hoan thanh thil tuc
hai quan hay chua.

WFPON - Whether Free Pratique or Not - Cho du da hoan thanh thu tuc
ki€m dich hay chva.

WIBON - Whether In Berth or Not — Cho di 42 cap cdu cdng hay chua.

WIPON - Whether In Portor Not - Cho di da vao cang hay chua,

WIPO - World Intellectual Property Organization — T8 chifc s& hitu tri
tué thé gidi. '

WSRCC - War, Stricke, Riot, Civil Commotion — Chién tranh, dinh cong,
bao d6ng, din bién.

WTO . World Trade Orgunization - T& chitc Thudng mai qudc t€.

WWDSHEXEIU - Weather working days, Sunday and holidays, excepted
event if used — Ngiy 1am viéc véi thoi tiét thich hop, chil nhat
ngdy 1& khong tinh, thdm chi ¢6 lam ciling khong tinh.
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WWDSHEXUU - Weather workirig days, Sunday and holidays, excepted unless
used - Ngay lam viéc véi thdi tiél thich hgp chl nhit, ngay 1€
khdng tinh, nhung néu 1am thi tinh (ngoai trlY ¢6 1am).
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Pervez N. Ghauri, Jean Claude Usunier
INTERNATIONAL BUSINESS NEGOTIATIONS
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